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Dear Sirs

TOWN AND COUNTRY PLANNING ACT 1990 — SECTION 78

APPEAL MADE BY HEATHROW AIRPORT LIMITED

ENABLING WORKS TO ALLOW IMPLEMENTATION OF FULL RUNWAY ALTERNATION
DURING EASTERLY OPERATIONS AT HEATHROW AIRPORT

APPPLICATION REF: 41573/APP/2013/1288

1.

We are directed by the Secretaries of State for Communities & Local Government and for
Transport (the Secretaries of State) to say that consideration has been given to the report
of L Rodgers BEng(Hons) CEng MICE MBA who held a public local inquiry, which
opened on 19 June 2015 and which was closed in writing on 4 August 2015, into your
Company’s appeal against the decision of the London Borough of Hillingdon (LBH) to
refuse planning permission for enabling works to allow implementation of full runway
alternation during easterly operations at Heathrow Airport, in accordance with application
ref 41473/APP/2013/1288 refused by notice dated 21 March 2014.

On 23 October 2014 this appeal was recovered for determination by the Secretaries of
State in pursuance of s266(1) of the Town and Country Planning Act 1990.

Inspector’s recommendation and summary of the decision

3. The Inspector recommended that the appeal be allowed and planning permission
granted.

4. For the reasons given below, the Secretaries of State agree with the Inspector’s
conclusions and recommendations. A copy of the Inspector’s report (IR) is enclosed. All
references to paragraph numbers, unless otherwise stated, are to that report.

Department for Communities and Local Government Department for Transport

Jean Nowak lan Elston

Planning Casework Aviation Policy Division

3rd Floor Fry Building 1/25 Great Minster House

2 Marsham Street 33 Horseferry Road

London SW1P 4DF

London SW1P 4DR

Email : PCC@communities.gsi.gov.uk



Representations received following the closure of the inquiry

5. On 26 January 2016, the Secretaries of State wrote to the appeal parties to afford them
an opportunity to comment on any implications for the cases which they had put at the
inquiry of the Inspector’'s recommendation that, if the appeal were to be allowed, the
noise insulation scheme should be made available to those households which would
otherwise only be entitled to relocation assistance. This was in accordance with the
Inspector’'s recommendation at IR1192; and a list of representations received in
response to this letter is at Annex A. All the representations received, with the exception
of that from HAL, strongly supported the Inspector’'s recommendation as a minimum.
HAL considered that any such condition should await a full review of aviation policy and
airspace change, but they indicated that they would not resist the additional condition
recommended by the Inspector.

6. Annex A, also includes a list of general post-inquiry representations received from
parties. Copies of all these letters may be obtained on written request to the DCLG
address at the foot of the first page of this letter.

Environmental Statement

7. In reaching their decision, the Secretaries of State have taken into account the
Environmental Statement (ES) which was submitted under the Town and Country
Planning (Environmental Impact Assessment) Regulations 2011. Having taken account
of the Inspector’s conclusions on the ES at IR949-951 and the preceding arguments on
which they are based, the Secretaries of State are satisfied that, despite its
shortcomings, the ES complies with the above Regulations and that sufficient
environmental information has been provided for them to assess the environmental
impacts of the proposal.

Statutory and policy considerations

8. In reaching their decision, the Secretaries of State have had regard to section 38(6) of
the Planning and Compulsory Purchase Act 2004 which requires that proposals be
determined in accordance with the development plan unless material considerations
indicate otherwise.

9. In this case the adopted development plan for the area comprises the London Plan, the
LBH’s Local Plan and the Further Alterations to the London Plan Document, published in
March 2015. The Secretaries of State consider that the development plan policies of
most relevance to this case are those set out at IR847-850.

10.Other material considerations which the Secretaries of State have taken into account
include the National Planning Policy Framework (‘the Framework’) and associated
planning guidance (‘the guidance’); the Noise Policy Statement for England (NPSE)
(IR853); and the Aviation Policy Framework (APF) (IR854).

Main issues

11.The Secretaries of State agree with the Inspector that the main issues are those set out
at IR844.,

Green Belt

12.The Secretaries of State have taken account of the policy position as set out by the
Inspector at IR952-957, and agree with him at IR957 that, where there is an
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inconsistency between development plan policies and the Framework, the weight
accorded to the development plan policies must be reduced in accordance with
paragraph 215 of the Framework. For the reasons given at IR958-965, the Secretaries of
State agree with the Inspector at IR965 that, where the proposed acoustic barrier would
be located in the Green Belt, it should be deemed inappropriate development and should
not be approved except in very special circumstances. Furthermore, having carefully
considered the Inspector’s discussion on the effect of the proposed development on
openness at IR966-967, the Secretaries of State agree with his conclusion at IR967 that
the proposed barrier would materially and adversely affect the openness of the Green
Belt. The Secretaries of State have gone on to consider these harms in the context of the
overall balance to determine whether the very special circumstances necessary to justify
the development exist (see paragraphs 18-19 below).

Character and appearance of the area

13.The Secretaries of State agree with the Inspector (IR968) that the proposed works within
the airport boundary, save for the proposed barrier, are minor and consistent with the
existing airport infrastructure so that they would have no material impact on the area’s
character and appearance. They also agree that, for the reasons given at IR969-970, the
proposed barrier would result in some limited harm to the general character and
appearance of the area contrary to UDP policies BE13 and BE19. However, for the
reasons given at IR971, the Secretaries of State agree with the Inspector that the
proposed barrier would not affect the significance of the nearby conservation area. They
also agree with the Inspector that the proposed noise barrier needs to be taken into
account in assessing the impact on the Green Belt and on the character and appearance
of the area in the overall planning balance (see paragraph 22 below).

Living conditions - noise

14.The Secretaries of State agree with the Inspector at IR840 that the Government’s
decision that the Cranford Agreement should be ended means that the issue that lies at
the heart of this appeal is whether the proposed mitigation and compensation measures
for those likely to be affected by the proposals can be regarded as “appropriate”.

15.0n this basis, and having carefully considered the points made by the Inspector at IR972-
1115, along with the comments received in response to the reference back exercise
referred to at paragraph 5 above, the Secretaries of State agree with the Inspector’s
conclusions within those paragraphs and at IR1116-1122 on mitigation and
compensation for noise. In particular, the Secretaries of State have given careful
consideration to, and agree with, the Inspector’s analysis and conclusions on the impact
of noise on residential properties (IR1081-1100). They also agree with him that HAL’s
proposed mitigation in regard to schools can be regarded as appropriate (IR1111); and
with regard to his conclusions on community buildings and outdoor areas (IR1112-1113).
Furthermore, they agree that the noise barrier would form an appropriate part of the
overall mitigation package (IR1116).

16.With regard to the Inspector’s conclusions on the impact of noise on living conditions
(IR1117-1122), the Secretaries of State agree with him that the noise mitigation
measures proposed by your Company should be supplemented by the provision of the
“Cranford-specific” insulation scheme to which the Inspector refers at IR1122 and which
he proposes should be imposed as a condition in granting planning permission (see
paragraph 20 below). They agree with the Inspector that such measures would be
proportionate, particular to the development, adequate and appropriate, and in
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compliance with the development plan, the Framework and guidance and the NPSE.
They also consider that it would be in line with the expectation of the Coalition
Government, when announcing the cessation of the Cranford Agreement in 2010, that
appropriate mitigation and compensation measures would be provided for those likely to
be adversely affected by the ending of that Agreement (IR18).

Living conditions — air quality

17.Turning to the issue of air quality, the Secretaries of State have carefully considered the
Inspector’s review of the policy and guidance framework applicable to air quality (IR1132-
1139) and his assessment of effects (IR1140-1158); and they agree with his conclusion
at IR1158 that there would seem to be little doubt that the development would lead to a
worsening of some already significant exceedances of the EU limit value. With regard to
mitigation (IR1159-1170), the Secretaries of State agree with the Inspector’s conclusions
at IR1171 that mitigation of the air quality effects of the proposed development is
necessary and justified and that the proposed mitigation would be reasonable,
proportionate and sufficient to adequately mitigate the adverse effects of the
development so that there would be no conflict with the development plan in this regard.

Whether other considerations amount to very special circumstances

18.For the reasons given at IR1172-1175, the Secretaries of State agree with the Inspector
that the noise barrier is a necessary part of the development which is intended to
implement Government policy to redistribute noise more fairly around the airport; and that
the public interest benefits that would result from the development (with appropriate
mitigation) should carry very substantial weight in favour of the scheme (IR1173). The
Secretaries of State also give moderate weight to the benefit which the barrier would
bring in terms of operational robustness and some modest weight in favour of the
development to the beneficial effects which would be experienced elsewhere (IR1175).
However, they also agree with the Inspector (IR1174) that it would not be appropriate to
discuss any change to the Green Belt boundary in the context of this appeal.

19.The Secretaries of State have gone on to consider whether the material considerations
identified in the previous paragraph as benefits of the scheme amount to very special
circumstances which would outweigh the harm caused by the construction of that part of
the noise barrier in the Green Belt (as identified at paragraph 11 above) and, for the
reasons given by the Inspector at IR1176-1177, they agree with his conclusion at IR1178
that the very special circumstances necessary to justify the development do exist.

Planning conditions

20.The Secretaries of State have considered the Inspector’s analysis at IR1179-1192, the
recommended conditions set out at the end of the IR and the reasons for them, national
policy in paragraph 206 of the Framework and the relevant guidance. They are satisfied
that the conditions recommended by the Inspector, including the “Cranford-specific”
condition which now forms condition 9 (see paragraph 16 above), comply with the policy
test set out at paragraph 206 of the Framework and that the conditions set out at Annex
B should form part of their decision. The NPSE and the APF require airport operators,
when considering developments which result in an increase in noise, to ensure that they
offer “appropriate compensation” to those potentially affected. The Secretaries of State
accept that imposing this additional condition goes beyond the minimum expressly
referred to in the APF, by imposing an enhanced mitigation package beyond that
minimum. They nevertheless consider the enhanced mitigation required by this additional
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condition to be appropriate in this case and necessary to make this proposal acceptable
to those most directly adversely affected by this scheme, for the reasons given by the
Inspector at IR1122.

Planning obligations

21.Having had regard to the Inspector’s analysis at IR1193-1203, the two Unilateral
Undertakings submitted on 22 July 2015, paragraphs 203-205 of the Framework, the
guidance and the Community Infrastructure Levy Regulations 2010 as amended, the
Secretaries of State agree with the Inspector’s conclusion at IR1203 that these
obligations comply with Regulations 122 and 123 of the CIL Regulations and the tests at
paragraph 204 of the Framework and are necessary to make the development
acceptable in planning terms, directly related to the development, and fairly and
reasonably related in scale and kind to the development.

Planning balance and overall conclusion

22.For the reasons given above, the Secretaries of State consider that the appeal scheme is
in general accordance with the development plan as a whole. For the reasons given
above, they also consider that the appeal scheme is in general compliance with relevant
national policy and guidance. With regards the Inspector’s proposed additional condition,
they consider that, whilst it goes beyond the minimum expectation expressly referred to in
current national policy and guidance, it is consistent with the expectation that
compensation be appropriate and that the additional mitigation it would provide is
necessary to make this proposal acceptable. Although those parts of the acoustic barrier
located in the Green Belt would constitute inappropriate development, with some harm to
the openness of the Green Belt and the character and appearance of the area, the
Secretaries of State are satisfied that there are very special circumstances to justify its
construction. They are also satisfied that the proposed mitigation measures, including the
“Cranford-specific’ compensation scheme proposed by the Inspector, would be adequate
to mitigate the adverse effects of the development. The Secretaries of State therefore
conclude that the appeal be allowed and planning permission granted.

Public Sector Equality Duty

23.In accordance with section 149 of the Equality Act 2010, due regard has been given to
the need to (a) eliminate discrimination, harassment, victimisation; (b) advance equality
of opportunity between persons who share a relevant protected characteristic and
persons who do not share it; and (c) foster good relations between persons who share a
relevant protected characteristic and persons who do not share it. The Secretaries of
State have considered the protected characteristics of age, disability, gender
reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or
belief, sex, and sexual orientation. They have concluded that noise is the only factor
which could give rise to any disproportionate impacts on persons with protected
characteristics in respect of section 149(1) (a-c).

24.The Secretaries of State have also concluded that, in relation noise impacts, allowing the
appeal would have disproportionate negative impacts on those persons living in the
vicinity of Heathrow Airport with the protected characteristics of race (people of
Asian/Asian British ethnicity) and religion or belief (Muslim and Sikh religion) as
compared with persons living in the vicinity who do not share these characteristics.
However, the Secretaries of State have also concluded that imposing the additional
condition recommended by the Inspector could reduce those disproportionate negative
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impacts on those persons as they could benefit from the enhanced mitigation provided by
the condition and those persons are disproportionately affected by the adverse noise
impacts of this proposal. The Secretaries of State have also concluded that allowing the
appeal, whether or not the additional condition is imposed, would have disproportionate
positive impacts on persons with the protected characteristics of race (white people) and
religion or belief (Christian) as compared with persons living in the vicinity who do not
share these characteristics.

Formal decision

25.

26.

27.

Accordingly, for the reasons given above, the Secretaries of State agree with the
Inspector's recommendation. They hereby allow your company’s appeal and grant
planning permission subject to the conditions set out at Annex B of this letter for enabling
works to allow implementation of full runway alternation during easterly operations at
Heathrow Airport, in accordance with application ref: 41473/APP/2013/1288 refused by
notice dated 21 March 2014.

An applicant for any consent, agreement or approval required by a condition of this
permission for agreement of reserved matters has a statutory right of appeal to the
Secretaries of State if consent, agreement or approval is refused or granted conditionally
or if the Local Planning Authority fail to give notice of their decision within the prescribed
period.

This letter does not convey any approval or consent which may be required under any
enactment, bye-law, order or regulation other than section 57 of the Town and Country
Planning Act 1990.

Right to challenge the decision

28.

29.

A separate note is attached setting out the circumstances in which the validity of the
Secretaries of State’s decision may be challenged. This must be done by making an
application to the High Court within 6 weeks from the day after the date of this letter for
leave to bring a statutory review under section 288 of the Town and Country Planning Act
1990.

A copy of this letter has been sent to the Council and Rule 6 parties and notification sent
to others who asked to be informed of the decision.

Yours faithfully

Jean Nowak, Ian Elston

Jean Nowak lan Elston

Authorised by Secretaries of State to sign in that behalf



RECOVERED APPEAL: WORKS TO ENABLE FULL RUNWAY ALTERNATION DURING EASTERLY
OPERATIONS AT HEATHROW AIRPORT: SCHEDULE OF REPRESENTATIONS

Representations received in response to the Secretary of State’s letter of 26 January 2016

Party Date
Clir George Bathurst 26 January 2016
Clir Gurpal Virdi 31 January 2016

Cllr John Bowden

17 February 2016

Cllr John Lenton & Margaret Lenton

17 February 2016

Clir Malcolm Beer and ClIr Lynne Jones

17 February 2016

Hazel Cooper

17 February 2016

Stephen Allen, Heathrow Airport Limited

17 February 2016 and 17 March 2016

Colin Stanbury, Local Authorities’ Aircraft Noise Council

17 February 2016

Mr Galwant Gill

17 February 2016

Mr P Tomson, Spelthorne Borough Council

17 February 2016

Wraysbury Parish Council

17 February 2016

Sarah White, LB Hillingdon — joint response obo Greater
London Authority, LB Hillingdon and LB Hounslow

22 February 2016, 23 February 2016
and 17 March 2016

Colnbrook with Poyle Parish Council

17 March 2016

General post-inquiry Representations

Party

Date

Sandy Kidd, Historic England

15 June 2015

Cllr John Lenton

18 June 2015

Wisdom Da Costa

19 October 2015

Sarah Berwick

29 October 2015

Annex A
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Annex B
Conditions

1. The development hereby permitted shall begin not later than three years from the date of
this decision.

2. The development hereby permitted shall be carried out in accordance with the following

approved plans:
Fig 2.1_29528-A91 Current Airfield Layout
10000-XX-GA-100-000191 v. 1.0 Site Location Plan
10000-XX-GA-100-000192 v. 1.0 Proposed Layout Plan
10000-XX-GA-100-000193 v. 1.0 New Pavement and Breakout Areas
10000-00-GA-XXX-000149 v. 1.0 Noise Barrier Detailed Plan A
10000-00-GA-XXX-000150 v. 1.0 Noise Barrier Detailed Plan B
10000-00-GA-XXX-000151 v. 1.0 Noise Barrier Detailed Plan C
10000-00-GA-XXX-000148 v. 1.0 Noise Barrier General Arrangement
10000-00-GA-XXX-000143 v. 3.0 Noise Barrier Section AA
10000-00-GA-XXX-000144 v. 1.0 Noise Barrier Section BB
10000-00-GA-XXX-000153 v. 2.0 Site Boundary for construction and site
10000-00-GA-XXX-000145 v. 2.0 Site Compound and Access Route
10000-00-GA-XXX-000142 v. 4.0 Noise Barrier Site Location Plan
10000-00-SE-XXX-000001 v. 1.0 Noise Barrier Typical Cross Sections

3. No development shall take place until a noise barrier landscaping scheme has been

submitted to and approved in writing by the local planning authority. The scheme shall

include detailed planting plans, a planting specification and a schedule of landscape

maintenance for a minimum period of 5 years from implementation. The approved

landscaping scheme shall be implemented in the first planting season following

completion of the noise barrier and shall thereafter be maintained in accordance with the
approved schedule of landscape maintenance.

4. No development shall take place until full details of the noise barrier have been submitted
to and approved in writing by the local planning authority. The details shall include:

I. the materials to be used in both the lower three metres and the upper
transparent two metre element

ii. details of the acoustic properties of the barrier and the noise reduction provided
by the materials/structure

iii. the means of bird avoidance for the transparent element
iv. the means of supporting the fence structure.

Scheduled Easterly Alternation shall not commence until the noise barrier has been fully
installed in accordance with the approved details.

5. No development shall take place in Area A13E or LINK 59 until a written scheme of
investigation (WSI) for these areas, having regard to the constraints involved when
working near to operational runways and taxiways, as identified in the CAA publication
CAP 168 (Licensing of Aerodromes) or any replacement or update of that publication,
has been submitted to and approved by the local planning authority in writing. No
development shall take place in Area A13E or LINK 59 other than in accordance with the



agreed WSI, which shall include the statement of significance and research objectives,
and

e The programme and methodology of site investigation and recording and
the nomination of a competent person or organisation to undertake the
agreed works, and

e The programme for post-investigation assessment and subsequent
analysis, publication & dissemination and deposition of resulting material.
This part of the condition shall not be discharged until these elements have
been fulfilled in accordance with the programme set out in the WSI.

6. No development shall take place, including any works of demolition, until a Construction
Environmental Management Plan has been submitted to, and approved in writing by, the
local planning authority. The approved Plan shall be adhered to throughout the
construction period.

In relation to the proposed noise barrier, the Plan shall address the following
construction related issues (but not limited to):
1. Noise and Vibration Management;
Air Quality;
Water Quality;
Ecology;
Visual Impact; and
6. Waste Management.

arwbd

In relation to the proposed airfield works, the Plan shall address Air Quality matters only.

The measures set out within the Construction Environmental Management Plan shall
have regard to best practice guidance and planning policy including, but not limited to,
The Mayors 'The Control of Dust and Emissions during Construction and Demolition
Supplementary Planning Guidance'.

7. No development shall take place, including any works of demolition, until a Construction
Logistics Plan has been submitted to and approved in writing by the Local Planning
Authority (in consultation with Transport for London). The Construction Logistics Plan
shall include measures to manage all freight vehicle movements to and from the site
identifying efficiency and sustainability measures to be undertaken during site
construction of the development. The development shall not be carried out otherwise
than in accordance with the approved Construction Logistics Plan or any approved
amendments thereto as may be agreed in writing by the Local Planning Authority (in
consultation with Transport for London).

8. No development shall take place until drainage details relating to the airfield works have
been submitted to and approved in writing by the Local Planning Authority. Development
shall thereafter take place in accordance with the approved details.

9. Any property which, after Scheduled Easterly Alternation has commenced, would
experience external aircraft noise levels of 69dB LAeq 16hrs or more (referred to in the
submitted obligations as a ‘Type A Property’) shall be offered, as an alternative to
relocation assistance, noise insulation on the same terms and in the same form as a
property which, after Scheduled Easterly Alternation has commenced, would experience
an increase of 3dB or more which results in exposure to external aircraft noise levels of
63dB LAeq 16hrs or more (referred to in the submitted obligations as a ‘Type B
Property’).
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Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

GLOSSARY

AC Airports Commission

ACC Adding Capacity at Heathrow: Consultation Document (DfT)

ACD Adding Capacity at Heathrow: Decisions Following
Consultation (DfT)

ACDM Airport Collaborative Decision Making

ACS The Closing Statement on behalf of the Authorities

ANASE Attitudes to Noise from Aviation Sources in England

ANIS Air Noise Index Study

APEC Air Pollution Exposure Criteria

APF Aviation Policy Framework

APU Auxiliary Power Unit

AQMA Air Quality Management Area

ATC Air Traffic Control

ATM Air Traffic Movement

ATWP Air Transport White Paper

CA Conservation Area

CAA Civil Aviation Authority

CERC Cambridge Environmental Research Consultants

CIL Community Infrastructure Levy

DAP Director of Airspace Policy (CAA)

Defra Department for Environment, Food and Rural Affairs

DfT Department for Transport

EEA European Environment Agency

EIA Environmental Impact Assessment

EiC Examination in Chief

ERCD Civil Aviation Authority - Environmental Research and
Consultancy Department

ES Environmental Statement

ExA Examining Authority

HACC Heathrow Area Consultative Committee

HAL Heathrow Airport Limited

HEIA Health and Equalities Impact Assessment

HYENA Hypertension and Exposure to Noise near Airports Study

IAQM Institute of Air Quality Management

IEMA The Institute of Environmental Management & Assessment

IPC Infrastructure Planning Commission

LBH London Borough of Hillingdon

LBHo London Borough of Hounslow

LOAEL Lowest Observed Adverse Effect Level

LoP London Plan (2015)

LP Hillingdon Local Plan Part 1: Strategic Policies (2012)

LPA Local Planning Authority (LBH)

MoL Mayor of London

NAP Heathrow Airport Noise Action Plan

NATS NATS Holdings (formerly National Air Traffic Services)

NNAS National Noise Attitude Survey

NO2 Nitrogen Dioxide

NOEL No Observed Effect Level
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File Ref: APP/R5510/A/14/2225774

NOXx Nitrogen Oxides

NPPF National Planning Policy Framework

NPR Noise Preferential Routes

NPS National Policy Statement

NPSE Noise Policy Statement for England

NSIP Nationally Significant Infrastructure Project

PBN Performance Based Navigation

PCM Pollution Climate Mapping

PIM Pre-Inquiry Meeting

PINs The Planning Inspectorate

PoE Proof of Evidence

PPG Planning Practice Guidance

PRT Personal Rapid Transport System

R3 The ‘third runway’

RANCH Road Traffic and Aircraft Noise Exposure and Children's
Cognition and Health

RAT Rapid Access Taxiway

RBWM Royal Borough of Windsor and Maidenhead

RfR Reason for Refusal

RPoE Rebuttal Proof of Evidence

RX Re-examination

SIDS Standard Instrument Departures

SOAEL Significant Observed Adverse Effect Level

SOCG Statement of Common Ground

SoSCLG Secretary of State for Communities and Local Government

SoST Secretary of State for Transport

SOUG Statement of Uncommon Ground (Noise)

SPD Supplementary Planning Document

SPG Supplementary Planning Guidance

T5 Terminal 5

TEAM Tactically Enhanced Arrivals Management

TEDM Tactically Enhanced Departures Management

The Authorities London Borough of Hillingdon/London Borough of
Hounslow/ Mayor of London

The Council London Borough of Hillingdon (LPA)

The Secretaries of State The Secretaries of State for Transport and for Communities
and Local Government

TTT Thames Tideway Tunnel
UAEL Unacceptable Adverse Effect Level
UDP The Saved Policies of the Hillingdon Unitary Development

Plan (2007) (also adopted in November 2012 to serve for
an interim period as the Hillingdon Local Plan: Part 2)

uu Unilateral Undertaking

VSC Very Special Circumstances
WHO World Health Organisation
XX Cross examination
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Report DP1/X2220/11/9

File Ref: APP/R5510/A/14/2225774
Northern Runway, Heathrow Airport (Easting: 5053460 Northing: 1763970)

e The appeal is made under section 78 of the Town and Country Planning Act 1990 against
a refusal to grant planning permission.

e The appeal is made by Heathrow Airport Limited against the decision of the Council of the
London Borough of Hillingdon.

e The application Ref 41573/APP/2013/1288, dated 29 November 2013, was refused by
notice dated 21 March 2014.

e The development proposed is described as “Enabling works to allow implementation of full
runway alternation during easterly operations at Heathrow Airport”.

Summary of Recommendation: 1 recommend that the appeal be allowed and
planning permission be granted.

PROCEDURAL MATTERS

The appeal was recovered for decision by the Secretary of State for Communities
and Local Government and the Secretary of State for Transport and the main
parties were notified of that recovery by letter dated 23 October 2014. Consequent
on that recovery | was appointed to hold an Inquiry into the appeal and report to
the Secretary of State for Transport (SoST) and the Secretary of State for
Communities and Local Government (SoSCLG) with recommendations.

I held a pre-Inquiry meeting (PIM) on the 1 April 2015 to discuss procedural and
administrative matters relating to the Inquiry. | was provided with sample
notification letters and a list of addressees used by the local planning authority in
notifying third parties of both the appeal and the Inquiry and | am therefore
satisfied that the proper notification was given.

The Inquiry itself opened on the 2 June 2015 and sat for 12 non-consecutive days
until being adjourned on the 19 June 2015. At that stage all the oral evidence had
been heard and discussions had taken place on the suggested conditions and
submitted obligations; there were nonetheless still a number of matters
outstanding. Rather than delaying matters unnecessarily with a lengthy
adjournment, agreement was reached to deal with all of the outstanding matters,
including closings and the finalisation of the s106 obligations, in writing. In
consequence of that agreement an exchange of documents® took place following the
adjournment in accordance with an agreed timetable and protocol®. | thereafter
closed the Inquiry in writing on the 4 August 2015.

. Finalised versions of the Unilateral Undertakings by Heathrow Airport Limited (HAL)
to the London Borough of Hillingdon® (LBH) and to the London Boroughs of
Hounslow and Hillingdon* were submitted on the 22 July 2015. | have taken them
into account as material considerations in coming to my recommendations.

Consequent on discussions between the main parties prior to the opening of the
Inquiry, HAL agreed to include in its Unilateral Undertaking to LBH a payment of
some £540k to be expended on measures to upgrade the existing bus fleet

1 INQ/49 — INQ/67
2 INQ/48

3 INQ/62A

4 INQ/62B
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operating in Longford such that its emissions would comply with Euro VI standards.
The LPA considers this proposal an acceptable means of mitigating the air quality
impacts of the development and necessary to make it acceptable in planning terms.

Although HAL maintained its position at the Inquiry that there is no need for such
mitigation to be provided, HAL nonetheless undertook to draft its Unilateral
Undertaking such that payment of those monies was not conditional on that
mitigation being found compatible with Regulation 122 of the Community
Infrastructure Levy Regulations (CIL Regulations).

Subject to that approach being reflected in the drafting of the Unilateral
Undertaking the Council accepted that its objections concerning air quality had been
overcome and as a result the parties determined not to call their witnesses on air
quality. | nonetheless considered it necessary to reach a view on the effects of any
air quality impacts resulting from the proposals and whether or not a need had been
demonstrated for mitigation. In consequence | determined to deal with the topic of
air quality as a ‘round table’ session with both of the main parties’ advocates and air
quality witnesses present.

Although HAL submitted an Environmental Statement (ES) as part of its
Environmental Impact Assessment (EIA), LBH considered the ES deficient in that it
“.....fails to comply with relevant Environmental Impact Assessment Regulations
2011............. ” (RfR3) and “.......... fails to provide a cumulative assessment of the
proposed development and the associated operational airport changes....”(RfR4).
HAL not only disputes this assessment but considers that in any event LBH was not
entitled to consider these matters as reasons to refuse the application; instead HAL
considers that LBH should, under the Environmental Impact Assessment
Regulations 2011, have made a Regulation 22 request for further information. |
address this matter in my conclusions as a precursor to the main issues.

Insofar as site visits are concerned | was able to observe the site of the proposed
runway alterations on an unaccompanied basis from the Terminal 5 building;
consequent on those observations | agreed with the main parties that an ‘air-side’
visit was unnecessary. However, an accompanied site visit to various schools and
other locations around the airport took place on the 23 June 2015 after the Inquiry
had been adjourned. It followed a pre-agreed itinerary®.

This report begins with a brief outline of Heathrow Airport and its operations,
together with the background to the application and the proposed works, before
going on to present the cases for the main parties based on their closing
submissions. (The unedited closing submissions are available as part of the Inquiry
documents.®) A summary of third party representations follows before | then set
out my conclusions and recommendations. A list of those appearing at the Inquiry
is appended at Annex A, the core documents are listed at Annex B, documents
submitted during the course of the Inquiry are listed at Annex C and the suggested
conditions are given at Annex D.

5 INQ/34
® INQ/63 and INQ/64
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THE AIRPORT, ITS OPERATIONS AND THE APPLICATION

Heathrow airport operates 24hrs a day, seven days a week albeit that there are
limits on the number of Air Transport Movements (ATMs) both generally and during
the night. The current overall cap on ATMs, imposed consequent on the Terminal 5
(T5) inquiry is 480,000 movements per annum. A small number of movements
including helicopters, aircraft arriving in a declared emergency (and any
corresponding departure) and small business aviation aircraft (passenger seating
capacity <10) are not classified as ATMs. The actual total number of all capped and
uncapped movements in 2014 was 472,411.7

Heathrow has two parallel runways which lie east/west in their orientation.
Although commonly referred to as the ‘northern’ and ‘southern’ runways, these
runways facilitate aircraft movements from four distinct ends. ldentification of a
runway in these circumstances depends essentially on its compass heading to the
nearest 10° - such that a runway pointing east would be ‘09’ (090° magnetic) whilst
one pointing west would be ‘27’ (270° magnetic). A single runway orientated in an
east/west direction would therefore be designated runway ‘09’ when in use in an
easterly direction and runway ‘27’ when in use in a westerly direction. When, as
here, there are multiple parallel runways these have a further designation such as
left (L), centre (C) or right (R) viewed from the direction of approach. Heathrow’s
two runways are therefore known as 27R (northern) and 27L (southern) when being
used in a westerly direction and 09L (northern) and 09R (southern) when used in
an easterly direction.

For operational and safety reasons, aircraft usually take-off and land into the wind.
The prevailing westerly wind direction at Heathrow means that take-offs are
therefore usually towards the west, in the direction of Windsor, whilst arrivals are
from the east over London (known as operating on westerlies). Heathrow also
operates a policy of ‘westerly preference’; this means that if winds from the east
are sufficiently light the airport nonetheless operates on westerlies. In consequence
of the prevailing wind direction and the operation of westerly preference, Heathrow
operates on westerlies for approximately 70% of the year. When the wind is
blowing from an easterly direction and is sufficiently strong for Heathrow’s westerly
preference to be overcome, aircraft arrive from the west and depart over central
London (known as operating on easterlies).

Heathrow’s runways operate in what is termed segregated mode. This means that,
at any one time, aircraft using the airport arrive using one runway and depart using
the other. This differs from runways operating in ‘mixed mode’ whereby arrivals
and departures take place using the same runway. Under segregated mode, at any
one time local residents at one end of each runway will not be over flown by either
arriving or departing aircraft - and will experience what is termed ‘respite’.

For the majority of the time, a scheme of ‘runway alternation’ also operates at
Heathrow. Under this alternation scheme, the usage of the runways is switched at
15:00 each day. If, for instance, on westerlies the morning sees the southern
runway being used for departures and the northern runway being used for arrivals,
after 15:00 the northern runway will switch to being used for departures with the

" HAL/MB/P/1 Section 2.2
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southern then being used for arrivals. Alternation schedules are published in
advance and allow communities under the flight paths to benefit from predictable
periods of respite.

16. Alternation has nevertheless for some time been subject to an exception. The
Airports Commission: Interim Report of December 2013 notes that for “.....historical
reasons, when the airport is operating in an easterly direction the northern runway
can only be used for arrivals and the southern runway for departures....... to protect
the village of Cranford, situated to the east of the northern runway, from departure
noise”®. This arrangement, known as the Cranford Agreement, was a Ministerial
undertaking given by a senior civil servant in 1952 to the residents of Cranford
village.

17. However, on 15 January 2009 the Secretary of State for Transport announced to
Parliament a number of policy decisions on the future development of Heathrow
airport following the Adding Capacity at Heathrow Airport® Consultation (ACC)
(which closed in February 2008) and the subsequent consultation on Equalities
Impact Assessment (which closed in November 2008). That announcement
included a decision confirming the Government’s provisional view in the consultation
document that the Cranford agreement should be ended. Adding Capacity at
Heathrow — Decisions Following Consultation (January 2009)*°(ACD) records:

“On the matter of the Cranford agreement, the Secretary of State has
considered the responses to the consultation in the light of the analysis in the
consultation document. Ending the Cranford agreement would redistribute
noise more fairly around the airport and remove around 10,500 people from
the 57dBA contour, albeit at the expense of exposing smaller numbers (around
3,300) to higher levels of noise. In light of the Secretary of State’s decision
not to support the implementation of mixed mode and to retain runway
alternation, ending the Cranford agreement would also have the benefit of
providing periods of respite during the day for all areas affected on both
westerly and easterly operations.

The Secretary of State has therefore decided in the interests of equity to
confirm the provisional view set out in the consultation document. Therefore
the operating practice which implements the Cranford agreement should end
as soon as practically possible. He notes that this would also enable runway
alternation to be introduced when the airport is operating on easterlies, giving
affected communities predictable periods of relief from airport noise.”**

18. On the 7 September 2010 the Minister of State, Department for Transport for the
subsequent Government (Mrs Theresa Villiers), stated:

“The previous Government’s decisions in 2009 also included a commitment to
end the Cranford agreement. This decision was based on a desire to distribute
noise more fairly around the airport and extend the benefits of runway
alternation to communities under the flight paths during periods of easterly

8 CD/01/26 para5.43
°CD/01/24

0 cp/01/25

1 cD/01/25 paras.74 and 75
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winds. We support this objective and do not intend to re-open the decision. A
number of infrastructure and operational changes by BAA and NATS are
needed to implement this decision. The airport operator, BAA, is currently
developing proposals for ending the Cranford agreement with a view to
confirming the necessary works by the end of this year. | will look to BAA to
ensure that proper consideration is given to appropriate mitigation and

compensation measures for those likely to be affected by the proposals.”*?

Currently, Heathrow does on occasion use the northern runway for departures over
Cranford. However, HAL considers that it does not at this time possess the
necessary infrastructure to permit regular and scheduled easterly departures from
the northern runway. HAL therefore submitted an application for “Enabling works to
allow implementation of full runway alternation during easterly operations at
Heathrow Airport”. It is those works that are now the subject of this appeal.

The proposed works'® can broadly be broken down into two components; a number
of relatively minor alterations to the pavement areas within the airport and the
construction of an acoustic barrier on land to the south of the village of Longford
adjacent to the airport.

The proposed pavement works would include a new Rapid Access Taxiway (RAT) at
the western end of the northern runway (to be known as A13E) as well as a new
area of linking pavement (LINK59) intended to facilitate holding, taxiing and turning
movements particularly from some of the Terminal 5 stands. In addition, two new
runway fillets (A12 and A13) would be constructed to accommodate the movement
of larger aircraft such as A380s. The total area of these new pavement areas would
be some 12,238m2. In ‘compensation’ for the new pavement, two areas of existing
pavement close to the western end of the southern runway (totalling some
12,564m2) would be broken out.

The proposed acoustic barrier to the south of the village of Longford would be some
5m in height and approximately 590m in length. For part of its length it would
replace an existing acoustic barrier running alongside Wright Way and for part of its
length it would replace a close boarded fence. Just over 200m of the proposed
acoustic barrier would be located in the Green Belt.

2 cb/01/18
13 See Drg No 10000-XX-GA-100-000193 v1
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THE CASE FOR THE AUTHORITIESY

The Authorities’ case is structured around the following issues:

(i) whether that part of the proposed development that lies in the Green Belt
represents inappropriate development for the purposes of the National
Planning Policy Framework (NPPF) and development plan policy, and the effect
of the proposed development on the openness of the Green Belt;

(ii) the effect of the proposed development on the character and appearance of
the area;

(iii) Environmental Impact Assessment — (Reasons for Refusal (RfR) 3 and 4);

(iv) the effect of the proposed development on the living conditions of local
residents (including users of local institutions such as schools/libraries) having
regard to both air and ground noise;

(v) the effect of the proposed development on the living conditions of local
residents having regard to air quality; and

(vi) if that part of the proposed development that lies in the Green Belt is
inappropriate development, whether the harm by reason of inappropriateness,
and any other harm, is clearly outweighed by other considerations, so as to
amount to the very special circumstances necessary to justify the
development.

Green Belt issues are dealt with as a whole, together with the effect of the proposal
on the character and appearance of the area. The reasons for refusal which
concern environmental impact assessment are next, followed by noise and then air
quality. There is then a section on the s.106 planning obligation and conditions.
The case begins with an exploration of the context of the planning application in
terms of both the Cranford Agreement and the general planning policy approach.

CONTEXT
The revocation of the Cranford agreement

The Cranford agreement was an undertaking given by a senior civil servant (with
Ministerial approval) in 1952. As the Aviation Policy Framework (APF) notes, it was
an informal but long-standing agreement not to use the northern runway for
departures when the wind was in from the east (roughly 30% of the time).* Its
general purpose was to protect the residents of the heavily populated area of
Cranford from the high noise levels experienced on the ground from departing
aircraft on easterlies.

Heathrow is presently able to use the northern runway for departures over Cranford
and does so0."® HAL describes the airport’s physical development as a result of the

 The Inspector’s view based on the closing submissions of the Authorities. The full,
unedited, texts of the opening and closing submissions are given at INQ/9 and INQ/63
'S APF (CD/01/17) p31 paragraph 1.63

'® Mr Burgess (HAL operations manager) answers to the Inspector’s questions
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Cranford agreement as “somewhat lopsided”'’, but as Mr Burgess, the Head of Air
Traffic Management and Flight Performance for HAL, made clear, the physical works
the subject of the appeal application are needed in order to provide the airport with
additional options to maintain high levels of departure throughput rather than
because without them the northern runway could not be used for easterly
departures.’® The physical works are intended to increase the resilience of the
airport (as to which, see further below). It was said that without the additional
operational flexibility brought by those works, it would be “challenging” to introduce
full alternation on easterlies.*® The evidence given by Mr Burgess, in particular the
further oral evidence that he gave, helped to explain the first sentence of paragraph
1.63 of the APF.*°

The original decision to end the Cranford agreement was taken in 2009. The
background to that decision is relevant here.

The 2003 White Paper ‘The Future of Air Transport’** (ATWP) identified a need for
two new runways in the South East of England in the period to 2030. A new
runway was supported at Heathrow, subject to meeting local environmental
conditions. The Project for the Sustainable Development of Heathrow was
established the following year. Its remit was to make an assessment of whether
those local environmental conditions could be met. The results of the project were
published in the ‘Adding Capacity at Heathrow’ consultation document in 2007
(ACC).?* That consultation sought responses about not only a third runway at
Heathrow, but also a range of operational measures including the ending of the
Cranford agreement, the introduction of mixed mode, ending westerly preference
and the merits of modifying or retaining existing practices in relation to early
morning arrivals.

The responses to consultation were therefore related not solely to ending of the
Cranford agreement but to operational measures associated with it. For example,
the Mayor of London’s response to the Adding Capacity consultation noted that, “as
well as protecting the residents of Cranford village, the Cranford agreement
prevents the use of mixed mode on both existing runways...”.**

The decision to end the Cranford agreement and the decision not to introduce full
mixed mode were expressly linked within ‘Adding Capacity at Heathrow: Decisions
Following Consultation’®*:

“In the light of the Secretary of State’s decision not to support the
implementation of mixed mode? and to retain runway alternation, ending the
Cranford agreement would also have the benefit of providing periods of respite

Y Mr Burgess PoE p14 para 3.5.3

'8 Mr Burgess answers to the Inspector’s questions; cf HAL’s Opening Statement at p3 para 8
9 Mr Burgess answers to the Inspector’s questions

20 cb/01/17

21 cD/01/27

?2 cD/01/24

23 Mr Rhodes PoE App 2 p52

24 CD/01/25

2% Which it is noted was said could be implemented within 2 to 3 years (CD/01/25 para 69)
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during the day for all areas affected on both westerly and easterly
operations.”?®

The Authorities believe this is a logical and important link to make, given that
introducing full mixed mode would frustrate the very purpose of ending the
Cranford agreement, ie the benefits of alternation, as Mr Rhodes (HAL’s planning
witness) had to accept (XX).

When the Coalition Government confirmed that it did not intend to re-open the
2009 decision to end the Cranford agreement, it said that it would “not approve the
introduction of mixed mode operations at Heathrow”.?’ The introduction of mixed
mode is thus self evidently a relevant matter to consider in the context of ending
the Cranford agreement, especially because the physical works HAL seeks planning
permission for in order to introduce full alternation on easterlies (with what it
regards as sufficient flexibility and resilience), would also facilitate the introduction
of full mixed mode.

The Coalition Government described the 2009 decision to end the Cranford
agreement as one “based on a desire to distribute noise more fairly®® around the
airport and extend the benefits of runway alternation to communities under the
flight paths during periods of easterly winds”.?° It seems to have been anticipated
that progress might have been quicker than in fact it was,®® but neither the 2009
decision nor the 2010 Ministerial Statement indicated that the matter was
“urgent”.®* HAL do not appear to have treated it as urgent®. The word “urgent” is
not used in HAL’s planning statement, and its first mention is in Mr Rhodes’ proof of
evidence.®* Mr Rhodes, however, had to accept (in XX) that the Government’s

phrase “as soon as practicably possible” does not mean the same thing.

What was emphasised by the Coalition Government was not urgency, but instead
the need for “proper consideration [to be] given to appropriate mitigation and
compensation measures for those likely to be affected by the proposals”.®* Indeed,
it is plain that the decision to end the Cranford agreement was predicated on
appropriate mitigation for those likely to be adversely affected, as Mr Rhodes
accepted (in XX). Mr Rhodes also accepted in (XX) that the need for appropriate
mitigation was not limited to those “significantly affected”, but included all those
“likely to be affected”. Mitigation was plainly regarded as necessary in the context
of the introduction of full alternation, which rather serves to undermine HAL’s claim
that the introduction of alternation is itself a form of mitigation for those newly

overflown as a result of the proposal.

26 CD/01/25 p26 para 74

27 CcD/01/18 final page 3rd para

28 Cf HAL’s Opening Statement is prone to exaggeration, when it suggests, “that position has
been recognised by the Government as being manifestly inequitable” (our emphasis).
2 |bid last para

%0 Decision 2009, scoping process not begun until 2011, application made in 2013

31 Cf HAL’s Opening Statement p5 para 15, “the implementation of an urgently needed
noise mitigation measure” (our emphasis).

%2 Mr Thynne’s eEiC re the scoping process

% para 3.16

%4 CD/01/18 final page last para
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As noted in the Authorities’ Opening Statement, at the time of the 2009 decision to
end the Cranford agreement, it was thought that the overall effect would be to
remove about 10,500 people from the 57dBA noise contour, at the expense of
exposing about 3,300 people to “higher levels of noise”.®®> The submitted
Environmental Statement (ES) predicts that the development would result in far
more people coming within not only the 63dBA contour, but also within the 60dBA
contour.®® More people will be affected by aircraft noise than had been anticipated.
The Authorities do not suggest that is a reason to go behind the decision to end the
Cranford agreement, but it underscores the need to ensure that proper
consideration is given to whether the mitigation proposed for this scheme is
appropriate.

In the Authorities’ view their position was mischaracterised by HAL as one of
opposition to the ending of the Cranford agreement®’ and the Authorities’
representations on the Adding Capacity consultation must be read fully and fairly,
rather than extracting selected and very short passages out of context.

Hillingdon’s response to the Adding Capacity consultation expressed strong
opposition to the proposal to end the Cranford agreement, but it recognised that
ending the agreement would have some benefits including redistributing noise more
fairly.®®

Hounslow’s response reflected its concern about mitigation, in particular that the
proposals would compromise its ability to deliver a proper teaching regime within
the Borough’s schools without mitigation.*® The Council objected to the ending of
the agreement given that “Adding Capacity at Heathrow does not suggest any
further mitigation for those who live, spend their leisure time, work or are educated
in the Cranford area beyond the wholly inadequate BAA noise and blight
schemes”.*°

The Mayor of London’s response pointed out that the way in which consultation
information had been presented (showing aggregate changes in averaged noise)
meant that it was not easy for people to see how they would be affected.** It
suggested that the 57dBA noise contour cap was “too narrow a test”*? and that the
consultation did not reflect the key findings from the Attitudes to Noise from
Aviation Sources in England (ANASE) study.*® As with the other Authorities’
responses, the Mayor of London also objected to the proposed use of mixed mode
operations.**

35 CD/01/25 p16 paragraph 36. See also the Adding Capacity Consultation document —
CD/01/24 — “higher levels of noise” refers to 63dBA, p95 para 3.137.

%6 CD01/02 Environmental Statement p84 table 6.11 — compared to CD01/24 p95 table 14
37 See, for example Mr Rhodes RPoE p8 para 2.23

%8 Mr Rhodes Appendix 2 p55

%% |bid p79

% |bid p82

“1 Ibid p40

2 |bid p43 2nd para

43 |bid p43 4th para

*4 Ibid p40

www.planningportal.gov.uk/planninginspectorate Page 17



40.

41.

42.

43.

Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

Even the consultation response of the Royal Borough of Windsor and Maidenhead is
taken out of context.*® That local planning authority judged that its residents and
possibly also those of Slough and South Bucks DC were likely to be the only
communities who would, “on balance” benefit from the ending of the Cranford
agreement.”® They added, “there is no doubt that [the] Cranford agreement blocks
the introduction of mixed mode and constrains existing runway capacity...”. In this
context it will be recalled that Councillor Bowden attended the inquiry and spoke on
behalf of the Royal Borough. The position of “on balance” support for the appeal
proposal was subject to important safeguards, including: “The provision of a more
generous noise mitigation package than the one currently before the inquiry”.*’
The consultation responses pre the 2009 decision should not be taken to represent
the Authorities’ position now, although it is apparent that those responses raised
issues which remain relevant. The Authorities consider that Mr Rhodes’s claim (in
XX) that, “each witness in his own way had objected to the merits of the ending of
the Cranford agreement” does not stand up to scrutiny. There was no such
suggestion in the Authorities’ evidence. Each of the Authorities’ planning witnesses
(Mr Fothergill for the Mayor of London, Mr Chivers for the London Borough of
Hounslow and Mr Waite for the London Borough of Hillingdon) made clear that the
Authorities have accepted the decision to end the agreement and now seek to
ensure that proper mitigation is provided as required by local and national policy.*®

Policy and approach

The decision on the appeal must be in accordance with the development plan,
unless material considerations indicate otherwise, per s.38(6) of the Planning and
Compulsory Purchase Act 2004.%° The statutory development plan for the area
comprises the Hillingdon Local Plan Part 1,°° the saved policies of the Hillingdon
Unita5r2y Development Plan (“the Hillingdon Local Plan Part 2”)°* and the London
Plan.

The Authorities make the following broad propositions in relation to the statutory
development plan.

a) First, whilst there are no policies specifically and expressly
contemplating the ending of the Cranford agreement, there are up to
date policies in the statutory development plan that are directly relevant
to Heathrow airport and this proposal.®3%>*

%> Mr Rhodes PoE para 3.11iv

% |bid p61 1st para

47 INQ30

“8 INQ/63 paras. 23 - 28 contains the Authorities’ detailed criticisms of HAL’s approach

49 See also the NPPF (CD01/16) paras 11 and 196

0 CD01/20 — Part 1 of the LP was adopted in 2012

>l CD01/21 — the UDP was adopted in 1998 and its policies were saved in 2007. It was
adopted as Part 2 of the Local Plan in 2012.

52 CD01/19 — the London Plan (consolidated with alterations since 2011) was published in
2015

3 The relevant policies are listed in the SCG.

>4 Contrary to the argument now deployed by HAL (see paragraph 8.77 of Mr Rhodes’ PoE)
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b)

d)

Secondly, quite apart from the EIA process, the development plan itself
requires that full account be taken of the environmental impacts of
proposed development.>®

Thirdly, there are policies which are directly relevant to mitigation which
insist that the impacts of development must be “adequately” or
“sufficiently” mitigated, in perfect parallel with the NPPF.>°

Fourthly, and again consistent with Government policy, the development
plan requires that planning permission be granted only in very special
circumstances where, as here, inappropriate development is proposed
within the designated Green Belt.*’

44. The Authorities draw attention here to the following development plan policies
because they relate to environmental matters and are clearly of primary importance
having regard to the statutory approach.®®

a)

b)

d)

e)

Policy T4 of the Hillingdon BC Local Plan: Part 1 Strategic Policies>
recognises the economic importance of Heathrow and supports the
sustainable operations of the airport so long as these are achieved
whilst environmental conditions for local communities, including noise
and air quality, are improving.

Policy EM8 of the Hillingdon BC Local Plan relates to the issues of air
quality and noise. In both cases, it provides policy requirements that
must be satisfied, including those that relate to the mitigation of air
quality and noise impacts.

Policy PT2.A2 of the Hillingdon Local Plan: Part 2 Saved Unitary
Development Plan 2012 is also directly relevant. It provides that
developments within the airport boundary should include sufficient
measures to mitigate for or redress the effects of the airport on the
environment.

Policy 6.6 of the London Plan®® relates specifically to aviation and
provides strategic policy and policy that is relevant directly to planning
decisions. Whilst the policy supports improvements of facilities for
passengers at Heathrow (in ways other than increasing the number of
aircraft movements) it requires that development proposals affecting
airport operations or patterns of air traffic should take full account of
environmental impacts, particularly noise and air quality.

Policies 7.14 and 7.15 of the London Plan are also very important. The
first is directed to improving air quality and the second is related to

% See eg policy 6.6 of the London Plan.

6 See eg policy EM8 of the Hillingdon Local Plan Part 1, policy A2 of the UDP, or policies 7.14
and 7.15 of the London Plan.

" See eg policy EM2 of the Hillingdon Local Plan Part 1.

%8 See also the policies relating to Hillingdon BC referred to by Mr Waite in his proof of
evidence and London Plan policies referred to by Mr Fothergill in his proof of evidence.

59 cD/01/20
80 cD/01/19
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reducing and managing noise and improving the noise environment. It
should be noted here that the latter policy, being adopted very recently,
is aligned with recent national guidance (the PPG).

In accordance with the statutory approach, these policies in particular must govern
consideration of the proposals because they are relevant and up to date.

In the Authorities’ view HAL does not adopt the statutory approach. For instance
Section 4 of Mr Rhodes’ proof of evidence starts with consideration of the APF rather
than adopted local plan policy, he fails to accord full weight to the relevant policies
and he does not in clear terms assess the proposals against the relevant statutory
policies.®® Policy 7.15 of the London Plan is not even mentioned in his proof of
evidence.®® In this way, Mr Rhodes wrongly subjugates the statutory development
plan.

Mr Rhodes does not argue that the relevant policies are not up to date or relevant,
or that they are inconsistent with the NPPF.®® However, he deploys two arguments
to justify his approach.®

First, he says that the statutory development plan policies “tend to be generalised”
and “do not provide specific, detailed guidance”.®® However, whilst the relevant
policies do not contain detailed thresholds for air quality or noise impacts, they
nonetheless provide sound policy tests that can readily be applied with the benefit
of other more specific policy or guidance where appropriate as material
considerations. The fact that the relevant policies are in some respects general is
Nno reason to attribute less weight to them. That approach does not relegate the
Government’s policy in the APF, which is to be taken into account as an important
material consideration and given significant weight where it is appropriate to do so.
For the same reason, it is not correct to argue, as Mr Rhodes’ does, that the APF
has “primacy”®® (if that is intended to mean “pre-eminent”®’) and is “definitive”®® (if
that is intended to mean “most authoritative”®®).”® As is made clear in paragraph
5.6 of the APF, to which Mr Rhodes makes no reference, the APF may be a material
consideration in planning decisions depending on the circumstances of a particular
application, just as it is in this case.

Secondly, he argues that the statutory development plan is “silent” on the principle
of the Cranford agreement so that the presumption in favour of sustainable
development set out in paragraph 14 of the NPPF applies.’* However, there can be
no reasonable expectation that there are local policies specifically related to the
principle of the Cranford agreement. In any event, this appeal does not relate to

° Mr Rhodes App 4 contains a number of relevant policies but there is no assessment here
52 And Mr Rhodes App 4 contains an out of date version of the policy

53 Section 4 of Mr Rhodes PoE and XX

%% This is clear from section 4 of his PoE

%5 para 4.32 of his PoE

%6 Eg para 4.32 of Mr Rhodes PoE

67 Concise Oxford Dictionary

%8 Eg para 2.21 of Mr Rhodes RPoE

%9 Concise Oxford Dictionary

% Contrary to what is said in para 4.31 of Mr Rhodes PoE, whilst the emerging Hounslow
Local Plan makes reference to the APF it does not treat the APF as having “primacy”.

" para 9.7 of Mr Rhodes PoE
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the principle of the Cranford agreement or the principle of its ending, which decision
has already been made; the appeal relates to the question of mitigation for
environmental impacts of air quality and noise, and there are relevant and up to
date policies on that issue.

Nor is correct to seek to elevate the APF above the NPPF. The APF is not a National
Policy Statement, with statutory status and weight. There is no hierarchy here, nor
any deference intended by Government. The NPPF remains the primary source for
Government policy and the foundation for the consideration of planning decisions.
Indeed, it is clear from the APF itself that its policies are aligned with, and in large
part derive from, the NPPF which was published a year earlier.”> The APF is to be
read together with the NPPF, the latter containing the overarching principles relating
to noise issues.

HAL'’s approach is also at fault because it fails to take properly into account
Hounslow’s planning policies. The policies of the London Borough of Hounslow UDP
are not referred to at all in Mr Rhodes’ proof of evidence’ and there is only a
passing reference to the emerging Hounslow Local Plan’®. Whilst these policies are
not part of the statutory development plan, they are plainly important material
considerations bearing in mind that the impacts arising from the proposed
development have a significant effect on people living in Hounslow.

GREEN BELT AND VISUAL AMENITY (RfR 5 and issues (i), (ii) and (vi))
Introduction

The Authorities’ submissions are set out under the following headings:

a. Relevant local plan policy

b. The NPPF

c. Inappropriate development

d. The effect of the proposal on the openness of the Green Belt and visual amenity

e. Very special circumstances (NB in this context “any other harm” means both
Green Belt and non-Green Belt harm."®)

Relevant local plan policy

The relevant statutory development plan policies, as referred to in the Council’s 5th
RfR, are set out in Mr Waite’s proof of evidence.’® Particular attention is drawn to
policies OL1 and OL4 of the Hillingdon Local Plan: Part 2 — Saved Unitary
Development Plan 2012 and policy 7.16 of the London Plan 2015 which provides
that “inappropriate development should be refused, except in very special
circumstances”.

2 See for example para 3.20 of the APF which expressly refers to paragraph 123 of the NPPF.
"3 There is no reference to Hounslow BC’s policies in Mr Rhodes App 4

’ para 4.31

> See SofS v Redhill Aerodrome Ltd [2014] EWCA Civ 1386 at [31-33]

’® paragraphs 4.5(5), section 5 and section 8 of Mr Waite’s PoE

www.planningportal.gov.uk/planninginspectorate Page 21



Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

54.

55.

56.

57.

58.
59.

60.

Policy OL1 of the Saved UDP states that the Council will not grant planning
permission for new buildings or for changes of use of existing land and buildings
other than for purposes essential for and associated with agriculture, horticulture,
forestry and nature conservation or open air recreational facilities or cemeteries.
Policy OL4 states that the Council:

“ will only permit the replacement or extension of buildings within the Green
Belt if: (i) the development would not result in any disproportionate change in
the bulk and character of the original building; (ii) the development would not
significantly increase the built up appearance of the site; (iii) having regard to
the character of the surrounding area the development would not injure the
visual amenities of the Green Belt by reason of siting, materials, design, traffic
or activities generated”.

These policies are relevant and up to date.
The NPPF

Section 8 of the NPPF is relevant generally. Paragraph 79 emphasises the
fundamental aim of Green Belt policy being to prevent urban sprawl by keeping land
permanently open; the essential characteristics of Green Belts being their
“openness and permanence”. Paragraph 80 sets out the well established five
purposes of the Green Belt. Paragraph 81 makes clear that the enhancement of
visual amenity in the Green Belt may be a relevant consideration (even though it
does not relate to the purposes of the Green Belt). Paragraph 83 says that Green
Belt boundaries should only be altered “in exceptional circumstances, through the
preparation or review of the Local Plan”.

Paragraph 87 repeats the well established Green Belt policy: “inappropriate
development is, by definition, harmful to the Green Belt and should not be approved
except in very special circumstances”. Paragraph 88 supplements this paragraph
with: “local planning authorities should ensure that substantial weight is given to
any harm to the Green Belt”. “Very special circumstances” will not exist unless the
potential harm to the Green Belt by reason of inappropriateness, and any other
harm, is clearly outweighed by other considerations”.

Those paragraphs are not controversial but they are important.

Paragraphs 89 to 90 are also important, since they define what is not to be
regarded as “not inappropriate” development, but they are controversial in this
case. We do not set them out, but the relevant parts are referred to below in the
consideration of HAL's contention that the proposed acoustic wall is not
inappropriate development.

Inappropriate development

In its statement of case, HAL did not seek to argue that the acoustic wall (or that
part of it falling within the Green Belt) was not inappropriate. It was accepted that
the barrier was inappropriate development in the Green Belt and that the “very
special circumstances” test must be applied. Mr Rhodes conceded (in XX) that since
then, there had been no material change in policy and no change in circumstances.
Notwithstanding that position, Mr Rhodes advanced two arguments intended to
persuade the Inspector and Secretaries of State that the barrier is not inappropriate
development.
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61. Firstly it was argued, by reference to paragraph 89 of the NPPF, that the acoustic
wall is an exception to the rule stated in that paragraph that “the construction of
new buildings” is inappropriate insofar as it would be “an extension or alteration of
a building” which does not result in a “disproportionate addition over and above the
size” of the existing wall’” and/or that it is a “replacement of a building...in the

62.

same use and not materially larger than the one it replaces

178

The Authorities say that those arguments wrongly interpret the NPPF and should be
rejected for the following reasons:

a)

b)

d)

First, it is clear from Mr Rhodes argument itself that it is common
ground’® that the proposed wall or that part of it within the Green Belt is
a “building” to which the first sentence of paragraph 89 applies.
Moreover, whilst Mr Rhodes relies on the third bullet of paragraph 89,
he does not support that argument by reference to the acoustic wall
being an “extension or alteration” of a building. Indeed, his reasons
expressly concede that the new barrier is a “replacement” building.®°

Secondly, the word “disproportionate” in the third bullet of paragraph 89
obviously invites a comparison between the existing and proposed
structure in terms of heights, lengths and depths etc (ie its proportions).
A circa 207 metres length of the 5 metres high acoustic barrier would be
located within the Green Belt.®* That section of the proposed barrier
would be 2 metres higher than the existing screen of 3 metres®
meaning that the replacement barrier would be 66.7% larger over a
significant length. The new structure would clearly be disproportionately
larger.

Thirdly, the third bullet relates purely to “disproportionate additions over
and above the size of the original building”. Contrary to Mr Rhodes’
suggestion it has nothing to do with “purpose” or “function”.

Fourthly, the fourth bullet of paragraph 89 requires that the new
building be “in the same use” as the building it replaces. Whilst

Mr Rhodes contended that the replacement barrier would be for the
same use as the current structure, this is not factually accurate. As

Mr Rhodes proof of evidence®® points out, and as noted by Mr Waite (in
XX), the existing structure was erected principally to mitigate the effects
of traffic noise as a result of the 2002 river works and moving of the
airport perimeter road, not to mitigate air noise effects.

Fifthly, and for the same reasons as above, it is very clearly the case
that the proposed replacement building is “materially larger”. Moreover,

" See the third bullet point in para 89.

8 See the fourth bullet point in para 89.

’® para 8.57 of Mr Rhodes’ PoE. The barrier is to be rebuilt (see the description of
development in the planning application and paras 2.13 (“construction”) and 8.1 (“ erection™)
of Mr Rhodes’ PoE)

89 para 8.60 of Mr Rhodes’ PoE

81 paras 8.13-8.15 of Mr Waite’s PoE. See also INQ/31A and INQ/31B

82 para 8.17 of Mr Waite’s PoE

83 para 8.10i of Mr Rhodes’ PoE
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63.

64.

65.

66.

67.

not only are its dimensions much greater but their effects will be very
noticeable and significant in terms of openness and visual amenity, a
matter addressed below.

Secondly Mr Rhodes argues that the acoustic wall is not inappropriate because, it is
“local transport infrastructure which can demonstrate a requirement for a Green
Belt location” in accordance with the third bullet point in paragraph 90 of the NPPF.
The Authorities say this argument is equally strained and, for the following reasons
should also be rejected:

a) First, paragraph 90 refers to “other forms of development”. In so far as
the acoustic wall is a “building” within the first sentence of paragraph
89, it cannot also be an “other” form of development in paragraph 90.

b) Secondly, despite Mr Rhodes’ arguments the noise barrier is not a piece
of transport infrastructure, nor can Heathrow airport reasonably be
described as local transport infrastructure to which the noise barrier is
“ancillary”.

It follows that the proposed acoustic barrier should not be regarded as appropriate
development in the Green Belt and that in accordance with the NPPF planning
permission must not be granted except by demonstration of very special
circumstances.

The effect of the proposal on the openness of the Green Belt

It is of course a question of judgment as to what effect the proposed barrier would
have on the openness of the Green Belt but Mr Rhodes himself notes that even the
existing fence impacts on openness. He also accepts that the proposals would add
to the sense of enclosure, although in his judgment not “not materially so”.%

Bearing in mind the substantial increase in size and length proposed for the new

structure, Mr Rhodes’ judgment must be rejected.

Mr Waite’s judgment is more reasonable. As he explained further in his oral
evidence, he considers that the acoustic screen by virtue of the substantial
additional height and size would have a significantly greater impact on the openness
of the Green Belt than the existing fence.®

The photograph montages in the Environmental Statement®® give a good
impression of the adverse effect on openness that the proposed barrier would have.
From these it can be seen that: at distance even the proposed upper Perspex upper
part will be clearly visible (and an alternative non-transparent material would have
an even worse effect) (V1); the uprights make the increased height of the structure
particularly obvious even at distance (V1); the existing fence is not very noticeable
from a number of viewpoints, but the proposed barrier would be far more evident
(V2, 3 and 4); even with the (limited) benefit of the Perspex upper part, the
proposed barrier would significantly increase the enclosure, in particular from
Longford Pocket Park (and, contrary to Mr Rhodes’ view, the Terminal 5 building is
some way beyond the barrier with no contextual mitigating effect) (V2, 3 and 4);

84 para 8.62 of Mr Rhodes’ PoE
85 paras 8.18-8.24 of Mr Waite’s PoE
8 Appendix 5
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and the new barrier would appear far more solid in appearance, adding to the
enclosing effect of the new wall, in particular from Kings Bridge (V6).

It follows from this that the proposed development is in conflict with policies OL1
and OL4 of the Hillingdon Saved UDP. For the same reasons, the proposed new
barrier would have a detrimental effect on the character and appearance of the
area, in particular from publicly accessible viewpoints, contrary to policies BE13 and
BE19 of the Hillingdon Saved UDP.

Paragraph 88 of the NPPF requires that substantial weight should be given to any
harm to the Green Belt. Having regard to the submissions, it is clear not only that
the proposed acoustic wall would cause significant harm to the openness of the
Green Belt at this location but also harm to the visual amenity of the Green Belt and
the character and appearance of the local area (in conflict with the statutory
development plan).

Very special circumstances

HAL asserts that the proposed acoustic structure replaces an existing structure
“which has a comparable impact on the Green Belt”.?” In so far as this appears to
be a reflection of Mr Rhodes’ judgment about the impact of the proposed new and
much larger barrier the point should be dismissed. Indeed, as explained above, the
proposal would cause harm to the Green Belt and is not a positive element in the

balance of considerations.

Mr Rhodes says that the Green Belt boundary is “outdated and illogical... - it should
be amended to follow the line of re-aligned river”.®® Mr Rhodes refers to the history
of the Green Belt in this location, but the considerations that pertained at those
points in time are not those that pertain at this appeal (as Mr Waite made clear in
his oral evidence®®). Whilst it is accepted that in the past the Council has
considered the potential for re-drawing the Green Belt boundary, this appeal is not
the place to debate that matter. Paragraph 83 of the NPPF makes clear that Green
Belt boundaries should only be altered in exceptional circumstances, through the
preparation or review of the Local Plan®®, as Mr Rhodes appears to accept®. The
rationale for this is obvious. The local plan process provides a proper opportunity
for a full review to be taken with the benefit of detailed assessment of the existing
and alternative boundaries and in the light of wide public consultation — that is not
the case here. In view of this, Mr Rhodes’ point should have no bearing on the
question of very special circumstances. Indeed, to accept the point would in effect
be to accept that there should be no Green Belt designation here, that the land on
which the proposed barrier would be erected should not be treated as Green Belt
land or that the Green Belt status of the land should be in some way reduced —
either course would be impermissible.

Mr Rhodes says the noise barrier is a necessary consequence of the implementation
of Government policy and that it is necessary to mitigate ground noise effects.®?

87 para 8.77(a) of Mr Rhodes’ PoE

88 para 8.77(b) of Mr Rhodes’ PoE

8 And as is clear from the documents in App 6 of Mr Rhodes’ PoE
9 See para 8.42 and policy EM2 of the Hillingdon Saved UDP.

9! para 8.23 of Mr Rhodes’ PoE

92 para 8.77(c) and (d)
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The Authorities accept that a noise barrier is necessary to mitigate ground noise
effects, although as Mr Fiumicelli observes it is far from a complete mitigation
measure.

Mr Waite nonetheless made clear in his evidence that the significance of the Green
Belt issue very much depends on the other issues that lie between HAL and the
Authorities. The Council accepts that if the Inspector and Secretaries of State were
to conclude that the issues raised in the other reasons for refusal had been
satisfactorily addressed, very special circumstances would then have been
demonstrated so that planning permission could be granted subject to suitable
controls for mitigation. If however, the Inspector and Secretaries of State were to
conclude that the Council’s other reasons for refusal had not been satisfactorily
addressed, for example because of inadequate noise mitigation measures, the
Council would then invite the conclusion that very special circumstances had not
been demonstrated, and that planning permission could not be granted. The
Authorities believe that the proper course in that circumstance would be for the
Inspector and the Secretaries of State to make clear their views as to those other
issues so that HAL can re-consider and amend its proposals as necessary so that
planning permission could then be granted subject to appropriate controls.

ENVIRONMENTAL IMPACT ASSESSMENT
Reason for refusal 3

Two of Hillingdon’s reasons for refusal (3 and 4) relate to deficiencies in the ES.
The third reason for refusal reads as follows:

“The Environmental Statement fails to comply with relevant Environmental
Impact Assessment Regulations 2011 (including the requirements of Schedule
4 Part 1 ‘Information for inclusion in Environmental Statements’) in that it
does not adequately a) Describe the likely significant effects from noise
impacts or b) Set out the measures to prevent, reduce and where possible
offset any significant adverse effects on the environment.”

Description of the likely effects arising from noise impacts

The Authorities object to reliance on the 16 hour LAeq metric as the sole basis for
assessment and as the sole basis upon which mitigation is offered. The Authorities’
view of the need for different noise metrics to address both the impacts of the
scheme and in developing targeted mitigation measures to address those impacts is
explained in the section dealing with Noise and whilst the ES has provided®*
additional information in Appendix G, this has not formed the basis of assessment
and seems to have played no part in the development of the proposed mitigation
measures.

The ES looks narrowly at the likely effects on the community around Heathrow
arising from the scheme’s noise impacts. As Mr Thynne pointed out in his written
evidence, the ES simply refers to “annoyance” and does not expand on what this

93 See section 7.2 of Mr Fiumicelli’'s PoE and oral evidence
9 We note later on Mr Thornely-Taylor’s explanation of the information in Appendix G in his
oral evidence, “it hasn’t been used. It has been provided”.
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means.®® This is unhelpful for the reader, because noise causes both direct and
indirect effects on people who experience it, which are not articulated adequately if
only “annoyance” is referred to. The “health-annoyance-disease” chain explained in
the WHO Noise effects and morbidity report 2004 relied upon by Mr Thynne®® shows
that it is accepted that noise can indirectly, as a result of annoyance, lead to health
effects; an example of what must be taken to be a direct effect on children is eg the
evidence that their respiratory systems can be affected by noise.®’

HAL’s suggestion is that because the benchmark for significance in the ES at 57dB
LAeq, 16h (as the approximate onset for significant community annoyance) comes
from the APF, if one wants to understand why it is that 57dB is selected (or, “the
significance of different levels” — XX), that can be understood by reference to the
APF. In the context of the legal requirement to describe the likely significant effects
arising from development, that is a woefully poor answer to the point. If a member
of the public wants to understand what might be the effect on them of being
exposed long term to 57dB, or 60, or 63 (where, without a 3dB change that impact
would go unmitigated by HAL’s mitigation scheme, see below), it is simply not good
enough to say: you may suffer from annoyance; and if you want to understand
what that might mean, see the research underpinning the APF. The ES itself should
describe likely significant effects on people.

Health and Equality Impact Assessment

The Health and Equality Impact Assessment (HEIA) is not contained within the ES
and the guidance it relies on (the EU Position Paper on Annoyance®®) is not
contained within it but the reader is instead referred to a web-link. Mr Thynne
relied upon the PPG to conclude that the ES is not in this regard a single and
accessible compilation of the relevant environmental information.®°

HAL sought to explain this approach by pointing to a recent amendment to EIA
Directive 2014/52/EU to include human health to the list of factors that need to be
considered as part of environmental impact assessment. Mr Gibbs, in his written
material, said that until that amendment is introduced into domestic legislation,
“any decision to address health effects within an ES is at the discretion of the
applicant”.*® In cross examination of Mr Thynne, he was asked whether there is a
requirement as part of Hillingdon’s validation checklist for a health and equality

impact assessment. He confirmed that there was not.

These points do not get to the heart of the matter. HAL rightly thought it was
necessary and important to explain the health effects caused by the increased
aircraft noise resulting from the scheme, hence producing and submitting the HEIA.
Excluding that work from the ES requires readers to look outside the ES in order to
understand important scheme effects.

% Mr Thynne’s PoE p12 para 3.2.2 and see p19 para 3.5.11

9% Mr Thynne PoE p12 para 3.2.4

°’ Ibid para 3.2.5

98 European Commission 2002 Position paper on dose response relationships between
transportation noise and annoyance

9 Mr Thynne PoE p11 para 3.1.7 — and of course the guidance in turn relies upon Berkeley v
SofS (No.1)[2001] 2 A.C. 603

1% Mr Rhodes’ Rebuttal Appendix 2 Mr Gibbs’ second report p5 para 2.2.8-2.2.9
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As indicated earlier the Authorities consider that sole reliance on the LAeq, 16 hour
metric is not adequate to provide a sufficient description of the effects of the
proposed development. In the case of the HEIA, it appears that insistence on
working only on the basis of the LAeq, 16 hour metric and, in particular, the 57dB
benchmark, has rendered the HEIA completely unreliable.

The HEIA is unreliable because although it accepted at the outset that it would be
appropriate to assess health effects on the basis of 55 Lden (page 24 of the HEIA
and Mr Thornely-Taylor’s answers in XX), it then seems to have failed to make an
assessment on that basis. It wrongly transposed Lden to LAeq, 16 hour by adding
rather than subtracting 2dB (paragraph 5.5.14) and then appears to have assessed
health and equality impacts on the wrong basis, ie using 57dB LAeq, 16 hour rather
than 55 Lden or its equivalent 53dB LAeq,16 hour.

It also wrongly uses 57dB LAeq, 16 hour as the basis for assessment of those
“highly annoyed”, relying on the ES’s figure of -50,'°* rather than using the large
population increase within the 55Lden contour (+2,400)'°? as the basis of the
calculation (NB Appendix G did not produce the equivalent calculation of the
numbers of people highly annoyed on the basis of the +2,400 people coming within
the contour as a result of the scheme).

This error feeds through into the conclusions section of the report, where the
conclusion that there has been a “decrease” in the number of people highly annoyed
is repeated.*®®

The health effects from noise should be taken seriously. It is more than troubling
that the HEIA fails to deal with the consequences of large numbers of people
becoming highly annoyed, which is what it would have found had it followed the
methodology it set itself. This is in a context in which it acknowledges that there is
a higher proportion of children in this area than average. Children as a group are
particularly at risk, says the report, not least because they suffer cumulative
impacts: noise at night, noise at school and noise at home.***

As we have noted, the health effects caused by the development are among the
most important issues for the community around Heathrow. HAL acknowledged
that in its production of the HEIA. The ES explained that it relied on the HEIA to
deal with the health effects of the development.?® If the HEIA had assessed health
impacts on the basis that it originally set itself (ie 55Lden) and found significant
effects, that conclusion would have required a review of the use of the 57dB LAeq,
16 hour level as the threshold for significance. The final report is so muddled that it
is not useful, for that, or any other purpose.

If there is any sensible explanation for the deficiencies in the HEIA, or suggestion
as to what the Inspector/Secretaries of State are expected to make of it, that has

101 cD01/02 ES p91 table 6.16

102 ES Appendix G pG23 table G6

103 HEIA p51

104 HEIA p46 para 7.3.32

105 See eg the ES at p6 para 1.3.4 and p54 para 6.2.2. cf Mr Gibbs’ rather odd claim in his
second report that the ES “is not reliant on the HEIA itself or the EC Position Paper to assess
the significant noise effects of the Project” (Rhodes Rebuttal App 2 p6 para 2.2.16). The
paragraphs referred to within the ES clearly indicate that ES did rely on the HEIA.
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not so far come in any of HAL'’s evidence or in its cross examination of Mr Thynne.
The position is that there is not a reliable piece of work which explains properly
what the health effects of the development will be.

88. While acknowledging that (per R (Blewett) v Derbyshire CC [2003] EWHC 2775) “in

89.

90.

91.

92.

93.

an imperfect world it is an unrealistic counsel of perfection to expect that an
applicant’s environmental statement will always contain the ‘full information’ about
the environmental impact of a project”,® it is realistic to expect that where, as
here, an applicant provides information about health effects because they are
judged significant and important, that the information should be within the ES itself,

consistent and not so unreliable that it is meaningless.

Measures to prevent, reduce and where possible offset any significant adverse effects
on the environment

Air quality is dealt with below but in our submission, HAL’s position has changed
and should be interpreted as tacitly accepting the need for mitigation.

As far as noise is concerned, as Mr Thynne complained in his written evidence,
there is no correlation in the ES between significant adverse effects and
mitigation.'®” Significant noise effects are identified at 57dB LAeq, 16hrs with a
+3dB change. In our submission, there is no mitigation for residential properties up
to 63 dB LAeq, 16hrs with a +3dB change (see the Noise section below). For
schools, again, significant adverse effects on them are left unmitigated, with no
explanation as to why that should be so.

As we explain later, the development would leave significant residual effects
unmitigated, but the ES does not explain why the mitigation package proposed is so
limited.

Reason for refusal 4
The fourth reason for refusal reads as follows:

“4. The Environmental Statement fails to provide a cumulative assessment of
the proposed development and the associated operational airport changes with
the recommendations of the Airports Commission and the ability to operate
‘mixed mode’ within the existing air transport movement limits. The
Environmental Statement therefore fails to comply with Schedule 4 Part 1(b)
of the 2011 EIA Regulations.”

It is the Authorities’ case that there are numerous “reasonably foreseeable”'*®

changes to operations at Heathrow which ought to have been included within the
cumulative assessment within the ES. Judging what ought to be included in a

196 paragraph 41 of the judgment of Sullivan J (as he then was), in Blewett (decision upheld
in the Court of Appeal).

107 Mr Thynne PoE p23 para 4.4.1

108 See the European Commission’s Guidelines for the Assessment of Indirect and Cumulative
Impacts as well as Impact Interactions (1999) (“EU Commission Guidelines”) at pii. NB the
guidelines are now archived but have been referred to in decided cases and offer helpful
guidance as to approach (as has been explained in the legal note submitted by HAL, see Mr
Rhodes’ Appendix 5(A); and see also Commercial Estates Group Ltd v SofS

[2014] EWHC 3089 at [16].
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cumulative assessment is a question of fact in each case, per Sullivan LJ in his
judgment in the case of R (Brown) v Carlisle City Council [2010] EWCA Civ 523:
“the answer to the question — what are the cumulative effects of a particular
development — will be a question of fact in each case. There may be a cumulative
effect notwithstanding the absence of a functional link.”

Without a proper cumulative assessment, the ES is materially defective and, in
consequence of the clear breach of the regulations, any decision to grant planning
permission relying on it would be unlawful (as contrary to regulation 3). Where as
here the need for a proper cumulative assessment is so pressing, it would make a
mockery of the EIA process not to require it; and would be plainly unreasonable in
all the circumstances.

It is logical to consider the changes in question in the following categories, which
we subdivide into specific operational practices as necessary later on.**°

First, the measures recommended by the Airports Commission to be implemented
in the short term:

a. Full alternation on easterlies

b. Operational Freedoms measures

c. Optimisation Strategy recommendations

d. More night flights (early morning schedule smoothing)
e. Ending westerly preference

Then it is appropriate to turn to the Airport’'s Commission medium term
recommendations, specifically to the prospect of the introduction of full mixed
mode.

Before doing so, it is necessary to address three important preliminary points,
regarding requests for environmental information/further environmental
information; the purpose of cumulative assessment within an ES and challenges
within the process; and how to go about judging the need for other proposals to be
included within a cumulative assessment if they are subject to a separate regulatory
process.

Requests for environmental information/further environmental information

In Hillingdon’s Scoping Opinion (August 2011)™*° the Council said “It is not clear

from the Report what impacts ending the Cranford Agreement and the enabling
works will have on the airport operations... the baseline needs to consider longer
term changes to operations...”.*™* In section 5, dealing with the Baseline, it asks
for further discussion about how TEDM and TEAM should be incorporated into the
assessment methodology and the baseline of the ES. In section 14, it notes the
publication of the report of the South East Airports Taskforce and to a proposed trial
of operational freedoms. The Council asked for the assessment to take a worst case

109 The Inspector will recall that this was the approach taken in XX of Mr Burgess.
10 Mr Thornely-Taylor’s Appendix 2 p5 and on.
11 |pid p8
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approach and include those measures.'*? Later the Scoping Opinion says “as stated
previously, the ES needs to fully consider the changes to the airport... as well as the
impacts of the enabling works and the ending of the Cranford Agreement.”**®* That
was the context in which later correspondence was conducted.

HAL wrote back on 4 December 2012.* In short, HAL did not accept the need to
consider any of the possible cumulative effects the Council was concerned about.

The Council’s reply of 6 February 2013 provided a detailed response, explaining
why it thought that a cumulative assessment including Operational Freedoms
measures was necessary.*®

After receipt of the ES, the Council wrote again to HAL, by letter of 16 August 2013,
which HAL took to be a request for further environmental information under
regulation 22 of the Town and Country Planning (Environmental Impact
Assessment) Regulations 2011 (“the EIA regulations”).**® In that letter, under the
heading “cumulative impacts” the Council said that, “alongside the planning
application for the enabling works, Heathrow Airport Limited has submitted a range
of other proposals to the Davies [Airports] Commission...”. It said that “the Council
believes that the other proposed operational changes are captured by the IPC’s
definition of ‘submitted but not yet approved’ and should be fully considered within
the cumulative impact assessment of the current EIA.” It also said: “1A Please
clarify how you see these proposed operational changes being progressed and how
they will be properly assessed before implementation.” HAL refused to include the
operational changes proposed to the Davies Commission within the cumulative
assessment.*’

HAL now seeks to argue that this was not a regulation 22 request (Mr Thynne XX).
Mr Rhodes’ explanation of the argument is that “only the italicised text [within the
Council’s letter] relates to the request” (XX). He had to accept though (XX), that
there is no prescribed form for such requests and also that HAL knew that the
Council’s consistent position was that those operational changes should be included
within the cumulative assessment in the ES.

It was suggested (XX Mr Thynne) that the Council was somehow in breach of its
obligations under the EIA regulations because it should have made further requests
for the information sought rather than decide to refuse planning permission. That
suggestion has no merit. It is absolutely plain that there was no point in making
further requests because it was clear that HAL’s position was not going to change.
Even after the refusal of planning permission, HAL has doggedly resisted carrying
out the work the Authorities consider is necessary. HAL could have carried out the
work post refusal of planning permission, but to date have not yet done it. The
Council took the only sensible course open to it.

2 Mr Thornely-Taylor’s Appendix 2 p18 section 12.51

13 Mr Thornely-Taylor’s Appendix 2 p 25 section 17.1

14 Mr Thorney-Taylor’s Appendix 2 p34 & on

5 Mr Thornley-Taylor’s Appendix 2 letter at p42 conclusion re Operational Freedoms at p46
16 HAL’s Statement of Case para 4.29

17 HAL’s reply of 18 September 2013
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The purpose of cumulative assessment within an ES & challenges within the process

The PINS Advice Note 9: Rochdale Envelope offers advice®'® about cumulative
assessment, emphasising that, “the potential cumulative impacts with other major
developments will also need to be carefully identified...”**® It includes examples of
“other major development” to be taken into account, among them “submitted
application(s) not yet determined”. Mr Rhodes was incorrect to assert that only
where there is an “application” is there a need for cumulative assessment (in XX).
That is too literal an interpretation of the PINS guidance and ignores the central
purpose of EIA, to ensure that all likely significant environmental effects are taken
into account'?® at the earliest opportunity.*?* Nevertheless, PINS guidance example
is a relevant one because it shows that proposals which may or may not come
forward will need to be considered in a cumulative assessment.

The EU Commission Guidelines relied on in the HAL legal note'® offer assistance in

understanding the purpose of cumulative assessment and the challenges to be
expected when cumulative assessment is carried out.

Paragraphs 2.2.2 and 2.2.3 of those Guidelines are particularly relevant and should
be considered in full. In briefest outline: a cumulative assessment should be carried
out in order to assess significant environmental effects at the earliest opportunity,
in as comprehensive a manner as possible. It is likely that the assessment of
cumulative impacts and interactions will be met with uncertainties and may be
based on assumptions. Where such assumptions are necessary, they should be
made clear.

The relevance of a separate regulatory process

The existence of a separate regulatory process does not obviate the need for a
cumulative assessment to be carried out. HAL’s submitted legal note does not go
so far as to suggest that it might.*?®> Even where a separate subsequent planning
application and a further EIA process is likely (which is not the case here), that does
not reduce the importance of carrying out a proper cumulative assessment at the
first opportunity, as per the judgment of Sullivan LJ in the case of Bowen-West v
SofS [2012] EWCA Civ 321 at [40]:

“Since the object of both the Directive and the Regulations is to ensure that
any cumulative environmental effects are considered before any decision is
taken as to whether permission should be granted, an assurance that they will
be assessed at a later stage when a decision is taken as to whether further
development should be permitted will not, save perhaps in very exceptional

18 See Mr Thynne’s appendix 5. The document makes clear on p2 that the “content of this

document is advice only with no statutory status”.

9 1bid p8. NB rightly, HAL has not sought to suggest that only “development” within the

meaning of s.55 of the Town and Country Planning Act 1990 would need to be the subject of
cumulative assessment.

120 Mr Thynne PoE p8 para 2.2.1

21 Mr Thynne PoE p27 para 5.1.2

122 Mr Rhodes appendix 5(A) para 15

123 See Mr Rhodes’ Appendix 5(A) at p8 para 35

www.planningportal.gov.uk/planninginspectorate Page 32



109.

110.

111.

112.

113.

Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

circumstances, be a sufficient justification for declining to quash a permission
granted in breach of regulation 3(2) and/or the Directive.”

The Airports Commission work

The Airports Commission’s remit included producing an Interim Report by the end
of 2013. Its terms of reference included providing “its recommendation(s) for
immediate actions to improve the use of existing capacity in the next five years —
consistent with credible long-term options.*®* When it published the Interim Report,
the Commission said that it “makes recommendations for immediate actions to
improve the use of existing runway capacity for the next five years; identifies
additional measures for making the best use of existing capacity that might be
further developed before the Commission’s final report”.***

As part of its work towards the Interim Report, the Airports Commission issued a
call for proposals and evidence. HAL’s response (May 2013),*?° in accordance with
the call, was directed to identifying short term deliverable measures for increasing
capacity — (ie capable of implementation within five years of the interim report
publication) and medium term options (those which did not require the provision of
additional runways or terminals, but which might need more than 5 years to
deliver).

It is important to consider the detail of what HAL said in its proposals to the
Airports Commission because it is relevant to the likelihood of the delivery of the
operational changes which we will come on to consider. In short, given that
Heathrow is operating at near capacity, HAL will do everything in its power to
introduce measures which increase resilience and flexibility and thus better allow
the airport to compete.

The Overview section of HAL's response (page 1) asserts that “Heathrow is already
the world’s most efficient and productive two-runway airport”. It refers to the
planning condition ATM cap of 480,000 p.a. and indicates that due to the Local
Planning Authority policy position on Heathrow expansion, the likely timescale, cost
and effort required to lift that cap would be likely to take several years. It
emphasises “predictable and reliable operations” and noted that, “Heathrow’s ability
to offer such a service is challenged, because it operates at near maximum runway
capacity. This means that adverse weather typically causes more disruption here
than it does at other airports.” Mr Burgess accepted (in XX) that predictable and
reliable operations are important to the airport’s ability to compete for business in
that it improves its resilience and therefore attractiveness to airlines.

The document then makes clear that it is HAL’s position that any further marginal
short-term improvements... should be used “primarily to make the airport more
resilient... In the short term, this is more important for maintaining the UK’s global
hub status.”**’ Mr Burgess agreed (XX) that this helps to appreciate the importance
placed on measures which serve to improve the airport’s resilience.

124 cD01/26 Interim Report p18 para 1.2 2nd bp

125 cD01/26 Interim Report pp18-19 para 1.4 2nd and 3rd bps

126 Mr Burgess Appendix 15

127 Mr Burgess Appendix 15 pl paragraph under numbered paragraphs.
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It goes on to say, “Heathrow is working hard... to improve operational performance
and efficiency...”.*®® Mr Burgess agreed (XX) that given all that was said in the
overview, it was appropriate to assume that the airport will do everything in its
power to secure improvements directed to increasing efficiency and resilience.

The Overview section then considers current investment plans.*?° Mr Burgess
confirmed (XX) that those plans are identified now in HAL’s Q6 business planning.
That investment includes rapid exit or wider taxiways suitable for A380s (double
decker wide bodied — long haul — aircraft). The investment mentioned within the
Overview included the delivery of Airport Collaborative Decision Making — which has
now been delivered at Heathrow. Other improvements planned, such as those
relating to the Future Airspace Strategy and the Single European Sky Air Traffic
Management Research Programme also have provision within the airport’s
investment planning.

On page 3 (paragraph 1.2) it says that over the last decade there have been
numerous actions to extract as much connectivity and capacity from Heathrow as
possible. Mr Burgess acknowledged (XX) that there is no indication that that
approach would cease now, quite the contrary. It notes (3rd bullet point) the
growth in average aircraft size, which Mr Burgess confirmed (XX) HAL had sought to
make provision for.

On page 4 (paragraph 1.3) there is a comment about the scope for growth.
Heathrow anticipates being able to make better use of its marginal capacity and
deliver some moderate passenger growth — over the next 10 years. Mr Burgess
confirmed (XX) that includes an increase in average aircraft size.

The next section is concerned with Heathrow’s focus on resilience because of its
importance to the airport’s competitiveness.**® Planned investment is considered at
paragraph 2.2 including 2nd bp “investment in new stands and airfield upgrades —
enabling Heathrow to handle more new generation long haul aircraft eg A380s”. At
paragraph 2.7 it notes that, “a relatively small decrease in system utilisation and/or
small improvements in system efficiency can produce significant performance
improvements”.

The document then turns to HAL’s aim of 90% of flights arriving or departing within
15 minutes of their scheduled time (by the end of Q6, 2019). It goes on to explain
the measures which it intends to implement: in the short term, delivery of
measures suggested in the Future Airspace Strategy and delivery of operational
freedoms recently trialled. In the longer term, delivery of Single European Sky Air
Traffic Management Programme. ™!

Mr Burgess agreed (XX) that the delivery of those measures would bring significant
benefits (and see page 6 paragraph 2.11), in that they would make Heathrow more
resilient and therefore better able to compete. It will be noted that this is what
business planning at Heathrow is directed to achieving, as is made clear by the
reference to the Q6 business plan (on page 7). Mr Burgess confirmed (XX) that the

128 Mr Burgess Appendix 15 p1l 4th para

129 Ath paragraph within the Overview section of HAL’s proposals to the Airports Commission
130 See the italics at the bottom of p4

131 Bottom of p5, top of p6.
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business plan is directed to the delivery of the measures identified for investment in
the proposals document.

Measures recommended by the Airports Commission: full alternation on easterlies*®?

The planning application the subject of the appeal was made expressly in order to
obtain planning permission for the physical works required in order to introduce full
alternation on easterlies. It was made more than four years after a decision was
taken in 2009 to end the Cranford Agreement.**®* An Environmental Impact
Assessment scoping process had been initiated by HAL on 21 June 2011.*** HAL
then delayed progressing the application between November 2011 and October
2012 during the course of Operational Freedoms trials,**®* making the planning
application the following May (2013). Although HAL’s Opening Statement seemed
to suggest that the appeal proposals are promoted for the purpose of implementing
“urgently required operational measures”**® following the ending of the Cranford
Agreement, neither the way in which the 2009 decision was expressed,**’ nor HAL’s
actions since then are consistent with the matter being treated as urgent. Given
the effect of the proposal on the communities around the airport, it is a great deal
more important to deal with the proposal properly than it is to deal with it urgently.

From HAL’s Opening Statement alone, the reader might be forgiven for assuming
that the appeal proposal would bring no operational benefits to speak of (and that
was the position which also seemed to be adopted by Mr Thornely-Taylor when he
said that the application brought no economic benefits to HAL. We consider this
further below):

“The Appeal Proposals, therefore, are promoted at the request of the
Government in order to bring greater equity to communities around Heathrow.
They are, in themselves, an important mitigation measure that would bring
relief to communities that have long been denied the benefit of respite.
Importantly, the Appeal Proposals would not increase Heathrow’s operating
capacity, nor would they attract more passengers; they would instead
redistribute existing levels of activity.”*%®

The Planning Statement submitted in support of the planning application** refers to
the benefits that the application will deliver for the management of the airfield
saying that “the works would enable aircraft to be more efficiently held and

132 HAL proposal #2 — see Mr Burgess’ Appendix 15 p8; see also the Airports Commission
Interim Report CD01/26 which supported the measure: paragraphs 5.43-5.44 and appendix 1
pl10 2nd bp.

133 planning application made on 17 May 2013 (see the application form at CD01/01). The
decision taken to end the Cranford Agreement can be seen within “Britain’s Transport
Infrastructure Adding Capacity at Heathrow: Decisions Following Consultation (January
2009)” CD01/25 pp26-27 paragraphs 74-75.

134 See the Council’s Scoping Report at ES Appendix E dated 22 August 2011, 1st paragraph
135 ES Appendix F (correspondence) — last letter in the appendix: 11 November 2011 HAL to
the Council

135 INQ3 p9 paragraph 29

137 « . the operating practice which implements the Cranford agreement should end as soon
as practicably possible...” CD01/25 p27 paragraph 75.

138 Opening Statement INQ3 p5 paragraph 16

139 CD01/01 see p3 and see p8 para 2.1.6

www.planningportal.gov.uk/planninginspectorate Page 35



124.

125.

126.

Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

sequenced by air traffic control prior to take off”.**® From a business perspective,
Mr Burgess agreed (XX) that the full use of the northern runway on easterly
operations is particularly important in terms of resilience in order to recover
schedules or if the Southern Runway were to be closed for some reason; in other
words it delivers additional flexibility for the airport.

Mr Burgess explained (EiC) that at present there are only two runway access points
at the north western end of the northern runway and that the appeal proposal
creates a third. That can be related to his appendix 14 (departures on 09L). It is
worth noting that on the drawing (bottom right hand side 1st box) there is a
reference to Q6, which Mr Burgess confirmed (XX) is a reference to Q6 business
planning. In common with other measures listed above, these works are intended
to be delivered by 2019. In Mr Burgess’ written evidence, he made clear'** that “in
addition” to the hold area and the construction of a new connector taxiway, there
are two small areas of additional pavement to enable A380s to access and exit the
runway to meet the safety requirements of the CAA.

These physical works require the following to be considered in particular (see
drawing 192 v1):'%?

(i) A12 and A13 fillets — which are needed only to allow access by large
aircraft, eg A380s.' They are not necessary to allow take offs over Cranford
from the northern runway.

(ii) A13E link and Link 59 — neither are strictly necessary to allow take offs
over Cranford from the northern runway. Mr Burgess explained that the works
were not a “prerequisite” to those operations, but without such changes the
operations would not be resilient and “would present quite a challenge”. The
works provide “more options” and allow for the efficient movement of
aircraft.'*

Mr Burgess’ written evidence did not address whether there would be any
requirement to seek regulatory approval in order to implement scheduled
departures east over Cranford. In evidence in chief he said that he thought that
once there was planning permission in place, there would need to be a separate
approval for an airspace change, to allow the introduction of full alternation. It
would appear from the fact that it did not merit a mention in written evidence that
HAL did not consider the existence of that separate regulatory process to present
any impediment to implementation. It was not clear whether the remainder of

Mr Burgess’ evidence assumed such an approval was in place or not (when he came
to consider what other approvals might be necessary for eg mixed mode), and he
was unable to provide a clear answer in cross examination.

149 Mr Rhodes PoE p7 para 2.12

141 Mr Burgess PoE p18 para 4.1.1 3rd bp

142 Drawing full reference number 10000-XX-GA-100-000192 version 1.0
143 See Mr Rhodes PoE p7 paragraph 2.12

144 Mr Burgess — answers to the Inspector’s questions
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Measures recommended by the Airports Commission: Operational Freedoms™*®

127. The Operational Freedoms measures proposed by HAL for implementation in the
short term included:**®

(a) Early vectoring
(b) Tactical use of both runways for arrivals

(c) Tactical use of the southern runway for the arrivals of A380s (ie even when
the southern runway is the designated departure runway)

(d) Tactical use of the southern runway for T4 arrivals (ie even when the
southern runway is the designated departure runway).

128. As HAL’s proposals document explains (at page 9 paragraph 3.10), the normal
operation at the airport is in segregated mode. Measures (b), (c¢) and (d) above
allow for the suspension of alternation (ie mixed mode'*’) in certain circumstances.
Paragraph 3.12 links early vectoring to the suspension of alternation. Heathrow’s
operation (at the time of the trials) was on a closed system — and the effect is that
opportunities to enhance the flow of arrivals are limited by the system’s impact on
departures. In that context, early vectoring allows increased departure rates.

129. Contrary to the suggestion in Mr Burgess’ written evidence (see his page 24
paragraph 5.2.23), the Airports Commission did support the introduction of early
vectoring, in the context of the imminent introduction of redefined departure routes
(as to which, see below):

“The early vectoring approach should be introduced as a permanent feature of
Heathrow operations so long as it forms part of a permanent airspace
structure. The Government should therefore support the airport in its efforts to
expedite the redefinition of its departure routes both to mitigate noise impacts
and to enable increased departure flow rates when necessary.”**®

130. Early vectoring has the clear potential to give rise to significant noise effects. The
Airports Commission said this:

“Early vectoring also redistributed the noise footprint within and near to the
edge of the affected NPRs [Noise Preferential Routes] meaning that more
people were impacted by aircraft noise in a given hour without the
predictability of normal operations where aircraft would normally follow the
central line of the departure route.”

131. Measures (b), (c) and (d) were also supported:

145 HAL proposal #3 — see Mr Burgess’ Appendix 15 p8-9; see also the Airports Commission
Interim Report CD01/26 at paragraphs 5.32 to 5.41

146 See Mr Burgess’ Appendix 15 p9

147 Adding Capacity document CD1/24 p235 — note no reference to “schedule”, also see
“Mixed mode on existing runways” consideration within CD1/24 p74 — makes clear can be
within the existing planning cap, see also p76 para 3.93 last bp

18 Interim Report CD01/26 paragraph 5.41
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“5.35... TEAM [Tactically Enhanced Arrival Management] is enacted when a set
of trigger conditions are met, most notably a 20 minute delay on arrival. Its
use is limited to six arrivals on the departure runway per hour.

5.36 Heathrow airport recently undertook a trial to test the impact of changing
the trigger conditions for the use of TEAM so that it could be enacted if there
was a 10 minute delay on arrival and the number of arrivals using TEAM per
hour was increased to twelve arrivals per hour... the use of enhanced TEAM
was self regulating... [this] appears to introduce more operational flexibility in
Heathrow’s ability to manage arrival delay.

5.37 Following consultation, Heathrow should continue to operate enhanced
TEAM...

5.38 The number of A380s using Heathrow is set to increase over the coming
years... in the short term the airport should have the operational flexibility to
land A380s on the departure runway if this is necessary to retain the high
levels of runway throughput required to meet the schedule. Heathrow should
also have the flexibility to land arrivals for Terminal Four on the departure
runway if this is the closest runway for the terminal to avoid aircraft having to
cross the runway if delays are occurring.”

Mr Burgess conceded (XX) that the suspension of alternation so as to allow these
operational changes has the clear potential to give rise to significant noise effects.

A Ministerial Statement made by the Secretary of State for Transport Patrick
McLoughlin said: “In relation to the Commission’s recommendation for an
Independent Aviation Noise Authority, the Government believes that it would be
more appropriate to consider the role for such a body alongside the Commission’s
recommendations on long term capacity. Similarly, we believe that any further
Government decisions on using the runway designated for departures (eg enhanced
TEAM) and for a trial of early morning schedule smoothing at Heathrow should also
be considered at that point and in the context of the Commission’s
recommendations on long term capacity.”**® As anticipated at the inquiry, the
Commission’s Final Report has now been published and it is expected that the
Government’s full response to it will be provided later in the year. As such, the
Government’s present position on the measures is neutral and any delay arising
from the Ministerial Statement is likely to be minimal.

The Operational Freedom measures would if implemented increase flexibility and
resilience.™® They were proposed by HAL as measures which could “help hub
competitiveness” and were capable of being delivered in the “short & medium
term”.*®* It can safely be assumed that HAL will do all in its power to deliver them,

for the reasons explained.

So far as the feasibility of assessing the Operational Freedoms measures is
concerned, it should be noted, as is clear from the written evidence of Mr Gibbs and
Mr Burgess,*®? that the measures have already been trialled. Mr Gibbs points out

149 Mr Burgess’ Appendix 16

130 Mr Burgess’ appendix 15 para 3.7-3.9

151 Mr Burgess’ appendix 15 —p8

152 Mr Rhodes appendix 5 p9 paragraph 3.3.9 and Mr Burgess PoE p24 para 5.2.20
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that during those trials, “HAL collected detailed information on the impact on the
environment”.**® [t cannot credibly be suggested that it would not be feasible to

include these measures within a cumulative assessment.

In all the circumstances, it is plain that the Operational Freedoms measures
represent reasonably foreseeable operational changes with clear potential to give
rise to significant environmental effects. They should be included within the
cumulative assessment.

Measures recommended by the Airports Commission: Optimisation Strategy
recommendations®®*

The Optimisation Strategy measures include the following:
a. ACDM (Airport Collaborative Decision Making)
b. Airspace changes supporting PBN (Performance Based Navigation)
c. Enhanced en-route traffic management
d. Time based separation
e. Queue management (which includes first come first served).

Of those measures, at least (a), (b), (¢) and (d) are included within the Future
Airspace Strategy.

The Commission recommended the implementation of the Optimisation Strategy in
the short term, to improve the operational efficiency of UK airports and airspace.

It should also be noted that the Commission recommended the establishment of a
senior delivery group to “drive forward” the implementation of the Future Airspace
Strategy and the delivery of the Commission’s recommendations.*®> Mr Burgess
confirmed (XX) that such a group has been established with the aim of driving
forward the Future Airspace Strategy and that Heathrow is committed to the
implementation of the Future Airspace Strategy.

In his written evidence®®, Mr Burgess explained the importance of the Future
Airspace Strategy and the way it is being taken forward in the UK. From that it can
be seen that there is a delivery plan, which Heathrow is committed to. The
intention is to deliver the first phase of the Future Airspace Strategy by 2025.%%’

ACDM has already been implemented at Heathrow. Mr Burgess explained (XX) that
in part its aim is to use existing capacity efficiently. He accepted (XX) that this
means that Heathrow will be able to use as much of the permitted 480,000 ATMs as

153 Mr Rhodes appendix 5 p9 paragraph 3.3.9

154 CcD01/26 Chapter 5 summary box. NB Mr Burgess explained in XX that queue management
including first come first served is also within this broad heading, see box 5A under paragraph
5.57 within the report (3rd bp from bottom); in HAL’s proposals — Mr Burgess appendix 15,
proposals #1 and #6.

155 Interim Report summary box at the beginning of Chapter 5

156 Mr Burgess PoE ppl16-17

157 Ibid p17 para 3.8.4(c)

www.planningportal.gov.uk/planninginspectorate Page 39



143.

144.

145.

146.

147.

148.

149.

Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

possible without exceeding the cap and that is what he had meant by “using the
available capacity more efficiently” in his written evidence.**®

The redesign of London terminal airspace, including the use of PBN will have
significant environmental effects. Mr Burgess did not dispute that (XX), nor could
he, given the contents of the Guidance to the Civil Aviation Authority on
Environmental Objectives Relating to the Exercise of its Air Navigation Functions
2014 (“the 2014 Guidance”),**° which says, for example, “Concentration as a result
of PBN is likely to minimise the number of people overflown, but is also likely to
increase the noise impact for those directly beneath the track as they will be
overflown with greater frequency than if the aircraft were more dispersed.”*®® Nor
can it be in any dispute that the dispersal patterns across the NPR/SIDS (Noise
Preferential Routes/Standard Instrument Departures) swathes would differ post
introduction, which means that what is shown in figure 6.13 in the ES (dispersal) is
set to change in the near future. Mr Burgess’ written evidence indicates that the
timetable to introduction of PBN and associated redesigned NPRs is 2019-2020.

In these circumstances, it is hardly surprising that the Authorities are concerned
about those significant changes being omitted entirely from consideration within the
ES.

HAL offers two reasons for failing to include these changes within the cumulative
assessment.

e The first is that it says that the changes will be dealt with through the
airspace change process.

e The second is that it is not feasible to assess the changes.

These points will be dealt with in turn.

Airspace Change Process

We have made submissions about the fact that a separate regulatory regime does
not obviate the need for a proper cumulative assessment. To that, we would add
the following submissions about the characteristics of the airspace change process.

It is necessary here to consider the Civil Aviation Authority (Air Navigation)
Directions 2001 (as amended) (“the Directions”)*®".

Whether the Directions are engaged depends on the application of paragraph 9 (a)

to (c¢). Views seem to differ about the application of the Directions — there is a

narrow construction, as per CAP725 introduction p2 vii;*® and seemingly a rival,

158 Mr Burgess PoE p23 para 5.2.11

159 cD01/23A

180 p16 para 4.17. See also para 4.18 and p27 para 7.25

181 cD/01/23c

182 cD04/01. We understand that a judicial review has been brought by Martin Barraud
against a decision of the Civil Aviation Authority (“the CAA”) (in which the Secretary of State
and Gatwick Airport Limited are interested parties). The matter challenged is the CAA’s failure
to ensure that public consultation takes place in respect of an airspace change or changes at
Gatwick airport. In that case, we understand that what is meant by “airspace change” in the
Directions is in dispute, with the CAA interpreting airspace change narrowly.
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wider construction — that advanced by Mr Phillpot in XX of Mr Thynne, “any change
to or use of physical airspace”, which was apparently based on “instructions” rather
than on any authority or guidance. That difference of interpretation does not affect
the application of the directions in relation to PBN, given that it is accepted that
NPRs will have to change,*®® but it does need to be taken into account in terms of
the other aspects of the Optimisation Strategy not already implemented and other
measures where HAL relies on the existence of a separate process as reducing the
“certainty” of an operational change being implemented.

The decision maker for any application which engages the Directions depends on a
judgment made by the Civil Aviation Authority (CAA) itself about the environmental
significance of the change. It is therefore difficult to predict who is likely to be the

decision maker in relation to any particular application.

The airspace change regime is no substitute for Environmental Impact Assessment
under the EIA regulations.

First, the airspace change process does not require EIA. It does not engage the EIA
regulations. No environmental statement within the meaning of the EIA regulations
is required to be produced and there is no legal restriction on granting consent
without taking account of environmental information within an environmental
statement. EIA is required as a matter of pure law by reference to the EIA Directive
and the EIA Regulations, irrespective of the existence of another assessment
method.

Secondly, the airspace change process compares poorly to the EIA process in terms
of its requirements. The only express legal requirement is contained within s.70 of
the Transport Act 2000:

“(2) The CAA must exercise its air navigation functions in the manner it thinks
best calculated—

a)...

(d) to take account of any guidance on environmental objectives given
to the CAA by the Secretary of State after the coming into force
of this section” (Emphasis added by the Authorities).

There are no specific legal requirements dealing with, for example, the content of
environmental information, nor consultation. That can be contrasted with the rigour
of the EIA regulations, which make specific provision in relation to those matters.

It will be apparent that there is only one extant source of guidance which has been
given to the CAA post the coming into force of that section,*®* the 2014 Guidance.
CAP725, produced by the CAA itself, does not have the same status and is not
required by s.70 to be taken into account in decisions in relation to airspace
changes.

Thirdly, even interpreting the Directions widely, taking the CAP725 guidance at face
value (as HAL seems to, per the XX of Mr Thynne) and applying the 2014 Guidance,

163 The 2014 Guidance p16-17 para 4.18 and see CAP 725 introduction p2 vii(c)
1841 February 2001
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the process it suggests falls far short of the requirements in the EIA regulations
regime. Mr Thynne was right to give the examples he did, they are obvious and
important shortcomings.

157. Publicity and procedures are precisely regulated by the EIA regulations under Part
5.1%5 The regulations govern who is to be notified and in what circumstances
(regulation 16 and 17). Where advertising in a local newspaper is required, the
content of the advertisement is prescribed and the period within which documents
are to be available for inspection post publication of the advertisement is also
prescribed (regulation 17). A site notice is required, its contents are prescribed
(regulation 17) as is the period for which it must be left in position. A reasonable
number of copies must be available for inspection (regulation 20). Similar
procedures apply when further environmental information is submitted
(regulation 18).

158. Obviously, these requirements cannot be compared with CAP725 or the 2014
Guidance simply because the former have the force of law whereas the latter form
guidance to be taken into account. The careful and rigorous process can be
contrasted with either CAP725, or the 2014 Guidance. Neither emerges well from
the comparison (even if their contents were to be treated as being legal
requirements, which they are not).

159. CAP725 is out of date in that it is based on the Guidance to the CAA issued by DTLR
(Department of Transport, Local Government and the Regions - now DfT) in 2002*°°
rather than on the 2014 Guidance. If one looks to find consultation requirements,
all that is available is broad statements of principle, such as “Environmental
assessments should be... participative — providing appropriate opportunities to
inform and involve interested and affected individuals and groups, ensuring that
their inputs and concerns should be considered in decision making”. On its own
terms, it is unobjectionable, but it does not safeguard minimum standards of
consultation as the EIA regulations do.

160. The 2014 Guidance also leaves much to the discretion of the decision maker. In
the case of permanent changes, it says this:

“9.2 The CAA shall ensure that an adequate level of consultation is undertaken
for any given airspace change. The level of consultation required should take
account of the scale and impact of the change, and the range of potential
stakeholders involved... The minimum requirements set by the CAA should
meet the standards set by the Cabinet Office Guidance on Consultation. The
method, form and extent of the consultation will vary depending on the
circumstances and expected impacts of each case...”*®’

161. For temporary changes, no consultation at all is required.*®®

162. The content of environmental statements is set by the EIA regulations. As
Mr Thynne explained (EiC), regulation 3 prohibits the grant of planning permission

1% cD01/15
186 Guidance to the Civil Aviation Authority on Environmental Objectives Relating to the
Exercise of its Air Navigation Functions DTLR 2002, see CAP 725 Appendix B pl para 4
167

P32
168 p34 para 9.10
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or subsequent consent without consideration of environmental information.
Regulation 2 (interpretation) says “environmental information” means the
environmental statement, including any further or other information etc.
Environmental statements are defined as a statement “that includes such of the
information referred to in Part 1 of Schedule 4 as is reasonably required to assess
the environmental effects of the development and which the applicant can, having
regard in particular to current knowledge and methods of assessment, reasonably
be required to compile”.

163. Cumulative assessment is a good example to consider. The regulations include a
requirement (subject to the qualifications within the definition above) that an
environmental statement must include “a description of the likely significant effects
of the development on the environment, which should cover the direct effects and
any indirect, secondary, cumulative... effects of the development...”*°°

164. The best reference to something which could be construed as referable to a
cumulative assessment in CAP725 (and HAL seemed to construe it in this way, XX
of Mr Thynne) is this: the “[2002] guidance requires DAP to proceed in a manner
that is... forward looking — by taking account of likely future as well as current
planned operations, with a view to delivering stability in airspace arrangements as
far as practicable”.

165. That is no substitute for a proper requirement that a cumulative assessment be
carried out within an environmental assessment process. CAP 725 seems only to be
encouraging decision makers to have regard to likely future operations, not to
ensure the adequacy of environmental assessment, but to “deliver stability” in
airspace arrangements.

166. The 2014 Guidance includes specific guidance on proposed airspace changes which
may have a significant detrimental effect.’’° That section does not mention any
requirement to provide a cumulative assessment, nor does any other part of the
Guidance.

167. For all these reasons, the existence of the separate airspace change process has no
real bearing on whether the operational changes in question should be included
within a cumulative assessment. Whether or not that separate process applies,
such changes as are reasonably foreseeable should be included.

Feasibility of assessing the Optimisation Strategy changes

168. The starting point here should be an acknowledgment that both the Airports
Commission and the Secretary of State for Transport have had sufficient
information that they have been able to conclude on the merits of the Optimisation
Strategy and supported their introduction.

169. HAL has conducted trials of the use of PBN'"* and, as Mr Burgess explained (EiC)

has records of the outcome of those trials. Mr Gibbs said that there had been

“some testing of this measure previously but only used concept designs”.*"?

%9 part 1 of Schedule 4

170 p25

171 See Mr Burgess’ PoE p25 para 5.2.29
12 Mr Rhodes’ appendix 5 p10 para 3.3.22
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170. While Mr Rhodes may have expressed scepticism (XX) in relation to the use of
stated assumptions in order that new NPRs could be assessed within a cumulative
assessment, Mr Burgess certainly seemed to appreciate (in XX) that there is no
reason in principle why HAL could not have used indicative NPRs and departure
swathes, in a manner similar to that used in the Adding Capacity at Heathrow
Consultation document.”® Of course, it is still open to the Secretaries of State to
require it. As noted above, it is not uncommon for cumulative assessments to be
carried out on specified assumptions and it is certainly not a reason to fail to do the
assessment.

171. In conclusion, the Optimisation Strategy measures also represent reasonably
foreseeable operational changes with clear potential to give rise to significant
environmental effects.’” They should be included within the cumulative
assessment.

Measures recommended by the Airports Commission: more night flights (“early
morning schedule smoothing”)*"®

172. The Airports Commission recommended a trial of “early morning schedule
smoothing”, ie allowing more flights in the 0500 - 0559 hour, which are categorised
as “night flights”.*"® Increasing the number of night flights has obvious potential to
lead to significant environmental effects, given the sensitivity of the night time

period for local residents.

173. The Airports Commission recommended a trial of that operational change (see
paragraph 5.53): “Heathrow airport should progress a trial of this proposal with a
view to implementing the change permanently if the trial demonstrates a reduction
in airborne holding and a reduction in the use of TEAM on a regular basis...”. Itis
thus envisaged that the trial will lead to the permanent implementation of the
measure. It will also be remembered that a trial for a temporary period would not
require consultation.

174. It was Mr Burgess’ evidence that HAL has decided not to progress the trial for the
time being bearing in mind the Ministerial Statement which indicated that any
further decision on early morning smoothing should be considered alongside the
Government’s consideration of the Airport’s Commission full report.*’” He said (XX)
that the decision was taken “until further notice”, by HAL’s executive committee.
He acknowledged that the operational change would bring benefits to Heathrow in
the form of increased flexibility (XX) and that the executive committee could revisit
its decision when it chose to do so. While regulatory approval would be required to
implement the change, he confirmed (XX) that HAL would not assume that any

173 cD1/24, see for example p24 para 1.24 and figure 8a to figure 11 on p51 & on.

174 PBN was considered specifically above. The Airports Commission looked at the
Optimisation Strategy measures collectively and said, “changes as in the optimisation
strategy inevitably affect populations subject to aircraft noise and so require the airport and
air traffic control to consult with communities near airports...” see paragraph 5.63.

15 HAL proposal #4 (Mr Burgess appendix 15 p9 paras 3.15-3.16) Airports Commission
Interim Report CD01/26 para 5.45 to 5.54 and Appendix 1 p9 para 2.2 2nd bp. See

Mr Burgess’ PoE p23 para 5.2.13 and on.

76 Mr Burgess’ PoE p15 para 3.7.1

Y7 Mr Burgess PoE p23 para 5.2.17
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application in that regard would be unsuccessful, given the benefits identified by the
Airports Commission.

175. The operational change remains reasonably foreseeable (unless a condition is
imposed to prevent its introduction) and it should be included within a cumulative
assessment.

Measures recommended by the Airports Commission: ending westerly preference'’®

176. HAL’s proposal to the Airports Commission included ending westerly preference, as
a change which could add capacity and was capable of being delivered in the
short/medium term.*”® The basis upon which it was proposed was that things had
changed since the policy was first introduced (paragraph 3.20); departure noise
was considered more disruptive when the policy was introduced than it is now.

177. The Airports Commission agreed with HAL and recommended it as a change which
should take place to increase capacity in the short term. It suggested that
“Government should review the need for a westerly preference with a view to
introducing a ‘no preference’ policy”.*®°

178. Mr Burgess’ written evidence indicated that HAL will pursue this change, but only
after implementation of full alternation on easterlies.*®" In other words, as
Mr Burgess sees it, this application facilitates the removal of westerly preference.

179. In Mr Burgess’ EiC, he suggested that the removal of westerly preference would
require airspace change approval. He said that he thought the change would be to
ATC procedures — ie to those procedures within the UK Aeronautical Information
Publication,*®? which relied upon a wide interpretation of the Directive (see above).

180. He suggested that any approval would have to be by the Secretary of State,*®®
applying the Directions (see above). That must be read as a concession that the
removal of westerly preference would have a significant environmental effect.

181. Neither Mr Burgess nor Mr Gibbs'®* suggested that the removal of westerly
preference was incapable of assessment, if HAL was required to include it within a
cumulative assessment.

182. The removal of westerly preference should be included within a cumulative
assessment. It is reasonably foreseeable (unless a condition was imposed to
prevent its removal). It should be included within the cumulative assessment for
this development.

178 HAL proposal #7 (Mr Burgess’ appendix 15 p10), Mr Burgess’ PoE p26 para 5.2.37 & on,
Airports Commission Interim Report CD01/26 para 5.42 & Appendix 1 p10 para 2.2 3rd bp.
19 HAL proposal #7 (Mr Burgess’ appendix 15 p10)

180 Ajrports Commission Interim Report CD01/26 para 5.42

81 Mr Burgess’ PoE p26 para 5.2.38

82 Mr Burgess’ appendix 17

83 Mr Burgess’ PoE p13 para 3.4.6

84 Mr Gibbs deals with westerly preference in his first report at p10 para 3.3.20-3.3.21

(Mr Rhodes’ appendix 5)
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Measures recommended by the Airports Commission — medium term: introduction of
full mixed mode*®®

Full mixed mode is in contemplation by HAL as part of a transitional plan towards a
third runway. The Airports Commission recommended it although not as a short
term measure. The Commission pointed out that there was in its view a “strong
case that implementation of [full] mixed mode is neither quick nor easy and would
inevitably come at a significant cost to local communities”. Accordingly, while it did
not form part of the short term recommendations, it was kept as an option for the
medium term.*%°

Mr Burgess agreed (XX) that the issue as far as he was concerned was not whether
mixed mode was capable of assessment within a cumulative assessment, but rather
whether its introduction was sufficiently likely that it warrants assessment.

Mr Rhodes conceded (in XX) that there is sufficient information available for the
Secretaries of State to consider and make judgments about its effects. Where, as
here, information is relatively limited (although we later consider what Adding
Capacity said about mixed mode), such an exercise may be done at a “high level”
(Mr Rhodes XX) or as per the EU Commission Guidelines, on specified assumptions.

In the Authorities’ view, the introduction of mixed mode is reasonably foreseeable.
Unless a condition is imposed, the effects of mixed mode should be assessed within
a cumulative assessment.

NOISE
(RfR 1 and issue (iv))

This section is set out under the following headings:
a. Introduction
b. The statutory development plan
c. Other relevant policy and guidance
d. Community reaction to noise

e. Assessment of scheme effects

—+

. Appropriate mitigation
Introduction

The Government recognises that noise is “the primary concern of local communities
near airports”'®” and Heathrow is, in terms of the numbers of people affected by
aircraft noise, one of the most polluting in the world*®®. There can therefore be no
dispute that it is necessary to consider carefully the changes to the noise
environment around the airport caused by the appeal proposals, ensuring that the

185 Mr Burgess’ appendix 15 p2 under the heading “a new view on noise respite under mixed
mode operations”, Airports Commission Interim Report CD01/26 para 5.111.

186 Ajrports Commission Interim report para 5.114

187 APF CD01/17 p55 para 3.2

88 para 8.1.1 and footnote 42 of Mr Fiumicelli’s PoE
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assessment of effects is meaningful and appropriate bearing in mind those
particular changes.

As stressed earlier in this statement, the Government’s decision to end the Cranford
agreement was predicated on the provision of appropriate mitigation. A planning
application was the necessary means for that to be secured*®®, and the Authorities
are concerned to ensure that the necessary mitigation is secured by means of
conditions and/or legal obligations in accordance respectively with s70 (and s72),
and 106 of the Town and Country Planning Act 1990. The issue of mitigation must
of course be considered taking into account the relevant statutory development plan
policy and other material considerations, including national policy and relevant
guidance, and in particular paragraphs 203 to 206 of the NPPF.

The Authorities note that HAL has not sought to suggest that less than adequate
mitigation should be accepted because, for example, the economic benefits of the
development outweigh the harm. Mr Thornely-Taylor asserted that, “unlike most
airport inquiries, these development proposals have no economic consequences. [It
is] solely about fairer distribution of noise around the airport”.**® The extent to
which the proposals benefit the airport by providing resilience and flexibility will be
considered further later in these submissions, but it is important to note here that it
is no part of HAL’s case that the mitigation they propose is inadequate to address
the scheme’s effects, but that planning permission should nonetheless be granted.
It can therefore be said that HAL’s aim is precisely the same as that of the
Authorities — to ensure that local communities are properly protected from the
adverse effects of noise resulting from the appeal proposals.

The real and overriding issue that lies between the parties in relation to noise is the
adequacy of the mitigation proposed as part of the scheme. As reflected in the
Council’s reasons for refusal, and the other Authorities’ representations, the
Authorities’ position is that HAL has underestimated the adverse noise impacts of
the appeal scheme and has not proposed adequate or sufficient mitigation
measures so that the health and well-being of local people is properly protected.'®*

The Authorities seek to ensure that appropriate mitigation is offered to residential

properties and to schools, community buildings and for public open spaces. Their

position in this regard is founded in and consistent with the statutory development
plan, national policy and guidance.

The statutory development plan

As has been noted above, the starting point here is the development plan, as per
s.38(6) of the Planning and Compulsory Purchase Act 2004. The appeal application
is not an application affected by Nationally Significant Infrastructure Project
provisions; and the starting point is not a National Policy Statement. The APF does
not enjoy similar status.

189 cD01/18 2nd page last para
190 Mr Thornely-Taylor XX
191 Here again, HALs sought to mischaracterise the Authorities’ case. Its attempt to treat the

Authorities’ case as merely one of a criticism of the methodology used in the primary case in
the environmental statement (which HAL said could be met simply by the provision of further

information using different metrics) had no genuine basis and was, as with other attempts to
mischaracterise the Authorities’ case, merely a forensic tactic.
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196.

197.

In his written evidence, Mr Thornley-Taylor included brief mention of some of the
relevant statutory development plan policies. Significantly, as he accepted in XX,
he did not provide any conclusion in relation to the appeal proposal’s compliance
with those policies (see his paragraph 9.1.14 in which he asserts compliance with
the APF, NPSE and the PPG but does not mention the statutory development plan).
In re-examination, he was asked whether he thought applying those policies would
lead him to any different conclusions. His response was that he believed the tests
would be the same. That exchange seeks to excuse a serious failing in the HAL
case, which is its lack of regard for the statutory development plan.

The policies within the development plan which ensure that noise impacts are
properly assessed and adequately mitigated provide strong local control over noise
generating development. Mr Rhodes’ argument that paragraph 14 of the NPPF
applies here because the relevant policies are “silent” in relation to the principle of
the Cranford agreement should be rejected. The statutory development plan is not
to be regarded as absent, it is not silent and its relevant policies are not out of date.

The Hillingdon Local Plan Part 1 (November 2012)*%

Policy EM8 of the Local Plan Part 1 is found within section 8 Core Policies:
Environmental Improvement. Strategic objective SO10 within that section seeks to,
“reduce adverse impacts from noise”. The text acknowledges that “noise remains a
main challenge in the borough” (paragraph 8.123). Policy EM8 says that, “the
Council will seek to ensure that noise sensitive development and noise generating
development are only permitted if noise impacts can be adequately controlled and
mitigated”. There cannot be compliance with that policy if there has been either a
failure to assess noise impacts properly, or if the mitigation proposed is not
adequate.

Policy T4 of the Local Plan Part 1 is within section 9 Core Policies: Transport and
infrastructure. Its associated strategic objective is SO25 “maintain support for
operational uses within the existing airport boundary that do not increase
environmental impacts and continue to reduce existing impacts”. Policy T4
indicates that the Council will support the “sustainable operation of Heathrow within
its present boundaries”. A proposal which fails adequately to mitigate noise impacts
could not be regarded as sustainable, and for that reason would not comply with T4.

The Hillingdon Local Plan Part 2 (November 2012)*°°

Policy Al of the Local Plan Part 2 makes plain that Hillingdon will oppose proposals
which “result in significant harm to the local environment and... fail to include
sufficient measures to mitigate or redress the effect of the airport on the local
environment”. Policy A2 provides that planning applications for proposals within the
boundary of the airport which are “likely to have significant adverse environmental
impact” “should include sufficient measures to mitigate for or redress the effects of
the airport on the local environment”. Both policies are directed to harm which is
properly characterised as “significant” and require mitigation to address that harm.

192 cp01/20
193 cp0o1/21

www.planningportal.gov.uk/planninginspectorate Page 48



Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

198. Policies OE1 and OE3 are directed to harm which is “detrimental to the character or
amenities of the surrounding areas or the area generally” (OE1) or which has “the
potential to cause noise annoyance” (OE3). For these less significant impacts too,
the statutory development plan requires mitigation.

The London Plan (March 2015)*%*

199. The London Plan is also relevant and up to date. Indeed, the new text has only
recently been approved. Its policies provide important tests for the appeal
proposal.

200. Policy 6.6 of the London Plan deals with aviation. Sections C and D are relevant.
The Inspector and the Secretaries of State will have to consider the extent to which
HAL'’s proposals “take full account of environmental impacts”, as we have already
submitted. Taking full account of environmental impacts clearly means assessing
those impacts properly and then providing appropriate mitigation to address them.
A judgment that HAL’s mitigation is not adequate would be contrary to the strategic
aim in part C of the policy. Such a judgment would also put the development in
conflict with part D.

201. Policy 5.3 is also relevant in so far as it requires new developments to accord with
sustainable design principles including “minimising pollution (including noise...)...”. '

202. Policy 3.2 of the London Plan is a high level policy dealing with a strategic aim, but
its aim is important here. It indicates that the impact of major development
proposals on the health and wellbeing of communities should be considered, for
example through the use of Health Impact Assessments. Parts C and D require that
new developments should be designed, constructed and managed in ways that
improve health. It follows that if there is inadequate mitigation, the aim of this
policy would be undermined (there is specific reference to reducing noise in
paragraph 3.10A of the supporting text).

203. Policy 2.6, which provides a vision and strategy for outer London, is also a high
level policy. It calls for stakeholders (which would include HAL) to enhance the
quality of life in outer London for present and future residents. Failure to provide
adequate mitigation of the appeal proposals would also run counter to the aim of
this policy.

204. Policy 7.15 of the London Plan concerns “reducing and managing noise, improving
and enhancing the acoustic environment and promoting appropriate soundscapes”.
It is an important policy but as has already been noted, HAL failed to properly
address it. Policy 7.15 incorporates advice from the PPG, requiring the
management of noise by “avoiding significant adverse noise impacts on health and
quality of life” and “mitigating and minimising the existing and potential adverse
impacts of noise...”. The policy is sub-divided into parts: Ba, Bb and Bf are relevant
and important. The provision of inadequate mitigation would mean conflict with
those parts of the policy. As far as Bc is concerned, in so far as no improvement or
enhancement is provided, the aim of that part of the policy would be undermined in
the absence of adequate mitigation.

194 cp01/19
19 para 6.10 of Mr Waite’s PoE
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Other relevant policy and guidance
The Hounslow UDP (2003)*°® and the emerging Hounslow Local Plan (2015)*°’

Hounslow’s policies are notable by their absence from the HAL evidence.
Mr Rhodes makes passing reference only to the emerging plan, commenting that its
policies “recognise the primacy” of the APF (as to which, see above).

The evidence of Mr Chivers provides a summary of the relevant Hounslow
policies.®® Within the UDP, policy ENV-P.1.5 Noise Pollution makes clear that, “the
Council will not allow any development proposal which could result in unacceptable
levels of noise nuisance to nearby existing or future occupiers”. While policy T6.2
Airport Runway Capacity is directed to proposals for runway capacity, its aim is
consistent with ENV-P.1.5, in that it seeks to prevent unacceptable noise levels,
including at night.

The emerging local plan contains policies EQ5 and EC3. The draft plan is at an
advanced stage. It has been examined and Hounslow has conducted a consultation
on main modifications. It can now be given significant weight, applying paragraph
216 of the NPPF.

Policy EQ5 is a general policy on noise. It includes a requirement that noise
mitigation measures are implemented to demonstrate compliance with British
Standard BS8233: 2014 Guidance on sound insulation and noise reduction for
buildings. The policy does not limit compliance with the British Standard to new
build homes, it is a more general requirement in respect of the implementation of
noise mitigation measures. That is for good reason: the standard is directed to
securing a satisfactory internal noise environment for people in their own homes.
As such, it provides useful guidance on what standard should be aimed at by the
provision of noise insulation. As we shall submit later in these submissions,
BS8233: 2014 is a very important document in the context of ensuring appropriate
mitigation against the adverse effects of the appeal scheme.

Policy EQ5 and the notes make reference to the APF. It does not describe it in a
manner which would suggest it has “primacy”, nor would it be apt if it did. The APF
is an important material consideration in the context of aviation development and
aircraft noise, and it is right that the emerging policy should refer to it, but it does
not supersede or trump the development plan. Nor is there anything in the draft
policy that requires the application of the specific figures in the APF (for example
paragraphs 3.36 or 3.39); if that had been intended it would have been said.

Within the “Notes” to EQ5, at 9.11, it is suggested that family housing and non-
residential noise sensitive development should be located outside the 63dB LAeq
contour, indicating a concern about high levels of aircraft noise.

Policy EC3 Heathrow Airport should also be taken into account in the decision on
the appeal. At (h) it says that Hounslow will expect development proposals to,
“demonstrate that air and noise pollution from aircraft movements... avoid adverse
impacts on the borough”. At (i) it requires that applications “assess and illustrate

196 INQ21A
197 INQ21B
198 See Mr Chivers’ PoE pp12-14
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the noise impacts of any development proposal, including the use of alternative
noise metrics (ie alternative in addition to the dBLAeq, 16 h)”. The policy support
for the use of alternative metrics to the LAeq, 16hr is of course important; the
Authorities’ case is that alternative metrics ought to be used to assess the effects
and need for mitigation of the adverse noise effects of the appeal scheme.*®®

The NPSE*®
The NPSE was published in 2010. In short, its noise policy aims are:
a) Avoid significant adverse effects
b) Mitigate and minimise adverse effects
c) Where possible contribute to improved health and quality of life.

At 2.14 of the NPSE the Government acknowledges that there is emerging evidence
as to the long term direct health effects of noise and explains its intention to keep
research on the health effects of long term exposure to noise under review.

Key phrases within the NPSE include NOEL (no observed effect level), LOAEL
(lowest observed adverse effect level) and SOAEL (significant observed adverse
effect level).

For any development, its aims are to avoid significant adverse effect; mitigate and
minimise adverse effects; and, where possible, contribute to improvement of health
and quality of life. Mr Thornely-Taylor accepted (in XX) that the second aim — to
mitigate and minimise — necessarily involved both mitigating and minimising
adverse effects. He also agreed that these aims are consistent with those of the
NPPF (as to which, see below).

That second aim refers to a situation where the impact lies somewhere between
LOAEL and SOAEL (paragraph 2.23). It requires that “all reasonable steps should
be taken to mitigate and minimise adverse effects on health and quality of life while
also taking into account the guiding principles of sustainable development.”

Mr Thornely-Taylor accepted in XX that it was a relevant question for the
Secretaries of State, to determine whether HAL has taken all reasonable steps to
both mitigate and minimise noise impacts which fall between LOAEL and SOAEL. It
is the Authorities’ case that the Inspector and the Secretaries of State should
indeed ask this question.

Mr Thornely-Taylor did not claim compliance with paragraph 2.23 of the NPSE on
the basis of the scheme’s sustainability benefits (as per paragraph 1.8 of the NPSE
— what he said has already been quoted: it was his evidence that the scheme brings
no economic benefits, only a fairer distribution of noise, and his judgments were
made on this basis).?**

199 HAL made some play of the fact that they had received a draft version of Mr Chivers’ proof
of evidence, but as made clear in INQ 25A, the correct version of the evidence had been sent
to the Inspectorate and, in any event, the point goes nowhere.

209 cD02/03

291 There was a rather obvious attempt in re-examination to reverse the evidence that

Mr Thornely-Taylor had given in XX.
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218. In relation to the third quite separate aim (where possible to possible contribute to
improved health and quality of life), the NPSE suggests that there will be
“opportunities” to enhance the acoustic environment. The removal of the Cranford
agreement of course presents just such an opportunity for the wider community
around Heathrow — but its implementation must however be subject to appropriate
mitigation for those communities that would otherwise suffer a harmful increase in
noise. In his consideration of mitigation of adverse noise effects from the appeal
proposals Mr Thornely-Taylor did not claim that the third aim was met by the appeal
proposals, nor even suggest that it was relevant.?°?

The NPPF2%3

219. The NPPF was published by the Government in March 2012. It is Government
policy to, “prevent new...development from contributing to...unacceptable levels
of... noise pollution” (paragraph 109).

220. Mr Thornely-Taylor’'s PoE at 2.3.4 says that as there is no definition of
“unacceptable” it is therefore up to decision makers to decide what that is, and that
is correct. As he agreed (in XX), in judging whether the test is met, the adequacy
of mitigation falls to be considered. The application of the paragraph requires all
the circumstances of the case to be taken into account. While Mr Thornely-Taylor
only reluctantly accepted the point in XX, it would support refusal of planning
permission if new development contributed to unacceptable levels of noise.

221. Paragraph 123 of the NPPF says:
“Planning policies and decisions should aim to:

« avoid noise from giving rise to significant adverse impacts [FN27] on health
and quality of life as a result of new development;

e mitigate and reduce to a minimum other adverse impacts [FN27] on health
and quality of life arising from noise from new development, including through
the use of conditions...”

222. Footnote 27 refers to the NPSE for definitions of “significant adverse impacts” and
“adverse impacts”. These are two separate but parallel aims.

223. It is a relevant and important paragraph within the NPPF, but no reference was
made to it within Mr Thorney-Taylor’s written evidence. He did however accept (in
XX) that the second aim is concerned with impacts between LOAEL and SOAEL and
that Government policy requires that such impacts must be both “mitigated and
reduced to a minimum?”: that they are different things and that in order to comply
with policy, both must be satisfied.

224. Mr Rhodes’ position was that the NPPF “contains relatively limited text in relation to
both noise and airports and in each case it defers to other documents”.?** There
seemed to be no recognition in his evidence of the importance of the expression of
the Government’s overarching policy aims within the NPPF. It is true that the NPPF

292 paras 8.5.1 to 8.5.4
203 cpo1/16
204 Mr Rhodes’ PoE p16 para 4.2
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makes reference to the NPSE, but the NPPF does not “defer” to it, if that suggests
some subservience in policy terms.

There is nothing in the APF or the NPPF to indicate that there is a hierarchy of
national policy which favours the APF as having some higher status. Indeed, it is
the NPPF that provides the foundation for relevant Government policy relating to
planning applications for airport related development. In particular, paragraph 123
establishes the governing principles in relation to the adverse noise effects arising
from development proposals. Whilst the APF provides further text in relation to
mitigation of adverse effects of aircraft noise, there is nothing to say that these
governing principles are in some way overtaken. Indeed, as emphasised by

Mr Waite during cross examination, the only way to interpret and apply the APF
properly in this case is to do so in the context of and with direct reference to those
principles.

Moreover, the APF addresses directly its own status and materiality in planning
decisions (paragraphs 5.1 and 5.6). It says that it “may also be a material
consideration in planning decisions depending on the circumstances of a particular
application”. There is no suggestion, whether there or elsewhere, that it has
“primacy” or takes preference over other sources of relevant Government policy. In
fact, paragraphs 3.20 and 3.21 refer directly to the NPPF’s overarching aims. It is
not to say that the APF is not an important material consideration; it is, but it must
be read with the NPPF, the NPSE and in turn the PPG.

The APF?%°
Noise assessment and metrics

We comment later on what the Government says in the APF in relation to the 16hr
LAeqg and annoyance, but here refer to what is said more generally about noise
assessment. The APF provides guidance in relation to the way in which aircraft noise
should be assessed.?® It says that “average noise exposure contours [eg Leq,t] are
a well-established measure of annoyance and are important to show historic trends
in total noise around airports”. It is thus clear that the Government expects to see
noise assessed using averaging metrics. Equally clear is that the Government
accepts that, “people do not experience noise in an averaged manner and that the
value of the LAeq indicator does not necessarily reflect all aspects of the perception
of aircraft noise”. For those reasons, it recommends that average noise contours
“should not be the only measure used when airports seek to explain how locations
under flight paths are affected by aircraft noise. Instead the Government
encourages airport operators to use alternative measures which better reflect how
aircraft noise is experienced in different localities. The objective should be to
ensure a better understanding of noise impacts and to inform the development of
targeted noise mitigation measures.”

In acknowledging the dangers in average contours the Government expressly
invites consideration of other measures. The Government expects that alternative
metrics will be used not only to ensure that impacts are better understood, but also
to inform what mitigation measures might be necessary. There is also an express

205 cDO1/17
206 cDO1/17 p58 para 3.19
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reference to the need to use alternative measures which better reflect the noise
experienced in different localities, with a footnote that provides the examples of
“frequency and pattern of movements...” (of particular relevance to Heathrow, as
illustrated below). Where there is a better way of assessing noise effects, the
Government encourages it to be used. Where there are supplementary metrics or
measures, the Government encourages their use.

229. Mr Thornely-Taylor acknowledged in XX that the objective is to ensure that noise
impacts are better understood and to inform targeted noise mitigation measures.

Mitigation

230. The APF’s overall policy on aviation noise “to limit and, where possible, reduce the
number of people significantly affected by aircraft noise” (paragraph 3.12) is
consistent with the NPPF and (per paragraph 3.13 of the APF) with the NPSE.

231. Paragraph 3.20 of the APF makes reference to the explanation of the relationship
between the APF and other planning guidance and policies within section 5 (see
above). As we have already noted, it refers to paragraph 123 of the NPPF and its
two main aims. It is clear that there is no change to Government policy in this
respect and the APF is not intended to supersede the NPPF, or indeed the NPSE.

232. Paragraph 3.24 of the APF says, with reference to the potential costs on industry,
that efforts should be “proportionate to the extent of the noise problem and
numbers of people affected”. This seems to tie in with Mr Thornely-Taylor’s view
that because the proposed development did not give rise to economic benefits for
the airport, there was no requirement for more generous mitigation. It is unclear
how the Inspector and Secretaries of State can place any weight on that argument
in the absence of viability evidence. Nor is it clear how his evidence sits with that of
Mr Burgess (in XX). Mr Burgess explained in some detail the fact that flexibility and
resilience is crucial to Heathrow’s commercial success; and that the appeal
proposals deliver significant flexibility and resilience (benefits that are actually
recognised by the Government in the first sentence of paragraph 1.63 of the APF).

233. Paragraph 3.28 is an important part of Government policy and makes clear that,
“Government expects airports to make particular efforts to mitigate noise where
changes are planned which will adversely impact the noise environment”. In line
with NPPF and NPSE, Government policy here is not limited to “significant adverse”
effects but relates to “adverse effects”. HAL must therefore make “particular efforts
to mitigate noise” in this case where changes are planned which have adverse
effects. “Particular” here is not about “specific mitigation measures” (cf Mr
Thornely-Taylor’'s answers in XX). That construction of the paragraph is untenable
and would rob it of any force. The word “particular” is of course directed to the
efforts which should be made to mitigate adverse effects and it is an additional
element to the two aims in paragraph 3.20. There should be “particular efforts” to
mitigate adverse noise effects where, as here, there are changes to operational
procedures especially where these will give rise to a noticeable impact on local
communities.

234. What aircraft noise level constitutes an adverse effect, or a significant effect, or
LOAEL, or SOAEL, is not established within the APF. As with the NPPF and NPSE,
that is left to the decision maker in each case, having regard to the PPG.

www.planningportal.gov.uk/planninginspectorate Page 54



Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

235. The noise insulation and compensation section of the APF (page 63) deals first with

236.

237.

238.

239.

the Government’s general expectation in relation to what operators should be
offering within their insulation and compensation schemes (paragraphs 3.36 to
3.38). It then turns (paragraph 3.39) to situations where an increase in noise is
anticipated. While only paragraph 3.39 includes the words, “as a minimum?”, the
standards for compensation schemes must be construed as minima, because any
reduced provision would not comply with policy, and there is no suggestion in the
APF that operators should not be more generous. Indeed, as has already been
highlighted, industry’s role is to make proportionate efforts to address noise,
depending on the extent of the noise problem and the numbers of people affected
(paragraph 3.24). Compared to other UK airports®®’, Heathrow’s impact is very
significant and in consequence, it seems unlikely that there can be any other airport
in the country with a greater need to tackle noise.

Paragraph 3.39 deals expressly with situations “where airport operators are
considering developments which result in an increase in noise”. There was no
corresponding paragraph within the draft APF.?*® The passages in the draft APF
which were the equivalent of the noise insulation and compensation section in the
APF related only to compensation schemes.

Paragraph 3.39 refers to 63dB LAeq, 16 h or more and relates to acoustic insulation
only. That level is not said to equate to LOAEL or SOAEL (that is a judgment for the
decision maker). The expectation that operators will provide noise insulation at that
level is expressed “as a minimum”. It plainly contemplates that more than this
might be appropriate in a given case. There is no fixed prescription for mitigation
here or anywhere else in the APF. It is for decision makers to determine what
mitigation is necessary having regard, as we have stressed, to other parts of the
APF as well as the NPPF, NPSE and PPG having regard to the relevant local
circumstances of a given case (paragraphs 3.36 to 3.39 of the APF are clearly not
airport specific, let alone Heathrow specific; see also paragraph 3.19); and that
decision should be made also taking into account what is said at paragraph 3.28,
that “particular efforts” should be made to mitigate where changes are planned
which will adversely affect the noise environment.

Where, as here, development was contemplated by HAL which would result in an
increase in noise, paragraph 3.39 expressly required that HAL should “review” its
compensation schemes, “to ensure that they offer appropriate compensation to
those potentially affected”. While Mr Rhodes in XX suggested that the Noise Action
Plan might constitute such a review, it did not conduct any review with reference to
the Cranford proposals, and as such would not fulfil that requirement. Mr Rhodes
did not rely on a consultation carried out in 2011 (his appendix 10) as constituting
such a review. The basis of that consultation and responses to it are considered
later in the context of the mitigation proposed by HAL.

The PPG?%°

As Mr Thornely-Taylor accepted (XX), the PPG provides the most recent and up to
date national guidance dealing with the mitigation of adverse noise impacts. It is

207 See page 78 and footnote 42 of Mr Fiumicelli’s proof of evidence.
208 cD01/31 — see pp66-67
209 INQ8
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consistent with the NPPF and the NPSE, although it is a development of the latter.
It provides more detail than the NPSE and even introduces a new category of noise,
the “UAEL” (unacceptable SOAEL).

The PPG is clearly intended to assist in policy application (rather than to change
policy). Mr Thornely-Taylor dealt with the PPG very briefly in written evidence.
saying: “the guidance explains in paragraph 009 that the management of noise
associated with aircraft and airports is considered specifically by the Aviation Policy
Framework”. However, the part of PPG section ID30-009 which makes reference to
the APF does not use the word “specifically”. Nor does it expressly or impliedly
have the effect that other parts of the PPG (or NPSE, or NPPF for that matter) are
irrelevant, disapplied or made less important. It does not mean that only the APF is
relevant to the assessment of noise. Notwithstanding what he had said in his
written evidence, in XX Mr Thornely-Taylor readily accepted that the guidance is of
general application.

Section ID30-003 advises decision makers that they should consider whether or not
a significant adverse effect is occurring or likely to occur and whether or not an
adverse effect is occurring or likely to occur. The guidance makes clear that this
“would include identifying whether the overall effect of the noise exposure... is, or
would be, above or below the significant observed adverse effect level and the
lowest observed adverse effect level for the given situation”. It adds that because
noise is a complex issue, “it may be appropriate to seek experienced specialist
assistance when applying this policy”. With this guidance in mind, it is worth
setting out parties’ positions in relation to the identification of LOAEL and SOAEL.

The Authorities’ noise expert Mr Fiumicelli advised that 53/54dB LAeq, 16 hours (or,
using other relevant metrics - 55 Lden, 57dB LAeq, 8h or 40dB Lnight) should be
regarded as the LOAEL for aircraft noise.?*® This is dealt with more fully below. It
suffices to note here that his approach accords completely with the guidance in the
PPG, which he has taken fully into account. The table within ID30-005 presents a
noise exposure hierarchy. The “example of outcomes” within the table has been
referred to expressly and is adopted in Mr Fiumicelli’'s work.*** Section ID: 30-008
is also relevant here in so far as it says that mitigation of “adverse effects” will
depend on the circumstances and that insulation is one of four broad types of
mitigation.

HAL has neglected to provide a value for LOAEL, although decision makers are
clearly expected to make a conclusion about it. HAL’s explanation (provided in its
Statement of Uncommon Ground on Noise) is that, “in the specific case of
Heathrow, it is unnecessary to seek to assign a numerical value to LOAEL”. The
rationale for HAL’s position is not clear. It may be impliedly suggested that the
scheme brings the benefits of alternation and it is for that reason unnecessary to
provide the information. Alternation is considered further below, but here we
simply say that it is no answer to the Inspector’s question about where the parties
set LOAEL to submit, in effect, that it is not necessary to answer the question.

Not only has HAL not identified its own value for LOAEL, but Mr Fiumicelli’s view as
to the LOAEL was not the subject of criticism by Mr Thornely-Taylor. In the light of

20 Mr Fiumicelli’s PoE paras 5.5.26-5.5.32 and table 5.1
211 1pid pp29-31 and 55-56
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Mr Fiumicelli’s carefully considered view on LOAEL and HAL’s failure to provide any
view as to LOAEL, it is submitted that the Secretaries of State should conclude that
the LOAEL for aircraft noise is 53/54dB LAeq, 16 hours (or its equivalent if other
metrics are considered®?). Noise impacts at that level require to be minimised and
mitigated.

The parties do not differ about the SOAEL for aircraft noise: it is 63dB LAeq, 16
hours (or its equivalent if other metrics are considered®*?).

The *“action” the PPG advises should be taken in respect of LOAEL effects is to
“mitigate and reduce to a minimum”. For SOAEL, it says, “avoid”.

Government policy and guidance is that observed adverse effects must be mitigated
and reduced to a minimum. Significant adverse effects must be avoided. At the
top end, adverse effects must be prevented.

Thames Tideway®**

HAL’s Statement of Case asserted that the Thames Tideway decision “makes clear
that SOAELs are avoided by the provision of noise insulation at established trigger
levels” as though it were authority for a proposition of general application.?**

Mr Rhodes’ rebuttal proof?'® appeared to suggest the same thing, although in
opaque terms, and in his oral evidence in chief persisted for some while with that
argument. However, that decision was made in relation to a specific application, on
particular facts. While in that case, the first and second aims of the applicable
national policy statement were met by the mitigation measures offered, it does not
follow that in all cases, or in this case in particular, offering insulation at SOAEL only
will be acceptable.

Mr Thornely-Taylor said (XX) that he had understood the Thames Tideway decision
to have made clear that “avoid” in the context of impacts at SOAEL could be
achieved by the provision of noise insulation. Nevertheless, he quite properly
conceded (XX) that it was a matter for the Secretaries of State in the particular
circumstances of this case to decide on what ought to be required to address noise
impacts. He acknowledged quite clearly that there was nothing in the case that said
that insulation should not be provided as mitigation below SOAEL. For his part,

Mr Rhodes also conceded, but only eventually in cross-examination, that there is
nothing in the Thames Tideway case which establishes any proposition that as a
matter of general principle noise insulation is not required below SOAEL or 63dB
LAeq, 16 h.

It is worth considering the facts in that case, which are completely different to the
situation here. The application was for a development consent order for a waste
water storage and transfer project in London.?*” The project description indicates
that there were two principal elements to the project: tunnels and work sites.?*®

212 see Mr Fiumicell’s PoE p56 table 5.1
213 H
Ibid
214 cD01/34 and 01/35
215 statement of Case para 4.12
21% paras 2.17-2.18 of Mr Rhodes’ RPoE
217 Examining Authority (“ExA”) report p6 para 1.1
218 ExA report p28 para 2.7
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The impacts of noise and disturbance would mainly occur for a temporary period,
during the construction phase of the project (six years).?*° The applicant proposed
mitigation, which the Examining Authority (ExA) considered.??°

The policy/guidance context for the case included the National Policy Statement for
Waste Water (“the NPS™),?** the NPSE?*? and the PPG.?*®

The NPS indicated that, “in certain situations, and only when all other forms of
noise mitigation have been exhausted, the applicant may consider it appropriate to
provide noise mitigation through improved sound insulation to dwellings...”.?** That
policy context is markedly different to that which applies here. In the case of the
appeal proposal, there is no requirement to exhaust all other opportunities for
mitigation before considering noise insulation. On the contrary, the mitigation
suggested within the APF is, as a minimum, financial assistance towards acoustic
insulation to affected residential properties (paragraph 3.39).

At paragraphs 12.29 and 12.34 of the EXA report, it is acknowledged that policy
and guidance indicate that it is not possible to give a single objective noise-based
measure that defines a SOAEL that is applicable to all sources of noise for all
situations.

The applicant’s case was set out at 12.48 of the ExA report. It was said that
SOAELs were aligned with the trigger values for noise mitigation. Those values
appear to have been set having regard to the British Standard which deals with
construction noise (BS5228:2009).%*° It was said that, “when on-site mitigation is
exhausted, the provision of noise insulation avoids any residual significant observed
adverse effects, and therefore the first aim of NPS noise policy is met”. The second
aim (impacts between LOAEL and SOAEL) was met, it was said, by “maximising on
site mitigation”.

The ExA’s conclusions can be seen at pp231-233 and pp235-236. It is clear from
paragraphs 12.329-12.331 and 12.348 that:

(i) The ExA concluded that there was a particular order which had to be
applied.

(ii) The order was: avoid first, then mitigate that which cannot be avoided,
then finally insulate.

(iii) Significant effects were going to be caused by the scheme and could not
be avoided (by design etc). It was found for that reason that the first aim was
not met.

(iv) The second aim was met, but there were remaining concerns (see 12.337,
12.340- 12.341 and 12.343).

219 1pid p163 para 12.2 and 12.5

220 |pid pp166-167 para 12.14 and 12.15
221 1bid p167

222 |pid p169

223 |pid p170

224 1bid p168 para 12.24

225 ExA report p176 para 12.55
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The Secretary of State did not agree with the ExA’s approach to the NPS aims.

They said that the three aims should be considered only after the full impact of the
proposed development, including any on-site and off-site mitigation, has been taken
into account (paragraphs 69-70 of the decision letter). They concluded that the
first aim, ie that relating to SOAEL, could be met by off-site mitigation proposals
(paragraph 71). There is a summary of conclusions at paragraph 74. It can be
seen that the Secretary of State reached a judgment that “the residual adverse
impacts will not be significant” (paragraph 75).

In that case, the Secretary of State concluded that it was wrong to apply NPSE in a
particular order, so that off-site insulation could not meet the first aim. It was
accepted that off-site insulation could meet SOAEL effects on specific facts ie where
impacts were from construction and the principal effects were temporary rather
than permanent (for six years).

It can be seen therefore that no general principle can be derived from the case
along the lines claimed in HAL’s statement of case, or otherwise. There is no
general proposition to the effect that insulation is in any case limited to SOAEL.
There is nothing in the case which establishes a principle that noise effects below
SOAEL need not be mitigated or cannot be mitigated by insulation measures. Such
a conclusion would of course be a bizarre one. It would have no logic or common
sense to it, and would cut across the principle that each case must be determined
on its own facts. It would also cut across the PPG itself, which clearly
contemplates®?® the provision of insulation at levels above LOAEL and below SOAEL,
as recognised in Mr Fiumicelli’'s approach to mitigation.??’

The LOAEL for aircraft noise should be taken to be 53/54dB LAeq, 16 hours (or its
equivalent if other metrics are considered®?®). Noise impacts at that level require to
be mitigated and reduced to a minimum.

The parties do not differ about the SOAEL for aircraft noise: it is 63dB LAeq, 16
hours (or its equivalent if other metrics are considered®?®). Noise impacts at that
level require to be avoided.

Before turning to the way in which the noise effects of the scheme should be
assessed and then mitigated, the community around Heathrow and its likely
sensitivity to aircraft noise must be considered.

Community reaction to noise
APF’s recognition of the population’s increased sensitivity to noise

The APF indicates that at the time of its publication (March 2013) the Government
accepted that there was some evidence that people’s sensitivity to aircraft noise
appeared to have increased in recent years.?*° It notes that the available evidence
underpinning the decision, which deals with the precise change in relationship

226 gee in particular 1ID30-008

227 See in particular pp26-30 and 55-56.
228 See Mr Fiumicell’s PoE p56 table 5.1
229 1bid

230 APF CD01/17 p57 para 3.14
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between annoyance and exposure to aircraft noise has left “large uncertainties”
about that relationship.

Those acknowledgments inform the highly qualified basis on which the 57dB LAeq
16 hour contour was retained:

“We will continue to treat the 57dB LAeq 16 hour contour as the average level
of daytime noise marking the approximate onset of community annoyance.
However this does not mean that all people within this contour will experience
significant adverse effects from aircraft noise. Nor does it mean that no-one
outside of this contour will consider themselves annoyed by aircraft noise.”?3*

The 57dB LAeq 16 hour contour is used as a marker for the average level of
daytime noise for the approximate onset of significant community annoyance. This
indicates that for some people the level for annoyance will be less and for some
people, more. The word “approximate” indicates that there is no precision about
the level. The Government expressly notes that there will be people below this
level who will be annoyed or highly annoyed. Policy does not treat the 57dB LAeq
16 hour contour as a fixed single figure point for assessing annoyance. It expressly
says the opposite. As Mr Thornely-Taylor accepted (XX) that there will be people
annoyed by aircraft noise outside that contour. It is therefore relevant and
necessary to consider the effects of the proposal on people experiencing noise
below that level.

The fact that it was accepted that there was some evidence of increased sensitivity
to noise explains the Government’'s commitment to keep its policy under review “in
the light of any new emerging evidence”.?*?

HAL’s noise expert Mr Thornely-Taylor made no reference to that important
commitment in relation to the retention of the 57dB LAeq 16 hour contour in his
main proof of evidence, saying only that, “the APF reaffirms the use of the LAeq 16
hr metric and the value of 57dB as ‘the approximate onset of significant community
annoyance’?*3, nor was it mentioned in Mr Rhodes’ main evidence.?** A
commitment to keep policy under review in light of any new emerging evidence is a
clear signal to the decision maker that emerging evidence may well make a

significant difference to the approach to be taken.

Mr Thornely-Taylor did address the point in his rebuttal evidence but only to
comment that there had been no “change in policy” since the publication of the
APF.?* Mr Rhodes added, “unless and until that policy is reviewed it remains
definitive Government policy” and “this inquiry is not the place to attempt to
conduct a review of Government policy”.?%®

The decision maker is however obliged to take account of all material
considerations in this appeal decision. New relevant evidence must be taken into
account, particularly where, as here, the APF acknowledges an imperfect evidence

231 APF CD01/17 p58 para 3.17

232 APF CD01/17 p58 para 3.18

233 Mr Thornely-Taylor PoE p6 para 2.4.6

234 See his PoE pp18-19

235 Mr Thornely-Taylor RPOE p6 para 3.1.10 and Mr Rhodes RPoE
23¢ Mr Rhodes RPOE p14 para 3.20 and 3.21
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. In the summary of responses

base for the decision to retain the use of the 57dB LAeq 16 hour contour as marking
the approximate onset of significant community annoyance and expressly
anticipates that evidence may emerge which will require a change of approach.

Evidence dealing with the approximate onset of significant community annoyance

The 1985 Air Noise Index Study (“ANIS”) is the source of the use of the 57dB LAeq
16 hour noise contour as representative of a noise level at which there is a marked
community response to aircraft noise.?*” ANIS has been the basis of aviation noise
policy for several decades.?*®

This inquiry has not considered ANIS in detail given that when the Government
commissioned the Attitudes to Noise from Aviation Sources in England study
(“ANASE”) it did so because it recognised that further, more up to date research
was necessary, but it can be noted that the T5 Inspector found that the weight
attached by the Department to the 57dB LAeq was greater than the original
research would support.?*® The then Secretary of State said this:

“The Secretary of State has already announced his intention, independently of
Terminal 5, to conduct a new study of aircraft noise and the perceptions of
people subject to it... On 8 May 2001 in response to a Parliamentary Question
asking the Secretary of State what plans he had to carry out a new study to
update the Aircraft Noise Index Study of 1985, Mr Bob Ainsworth... said, ‘My
Department is to carry out a major study to reassess attitudes to aircraft
noise. This new study underlines the Government’s commitment to underpin
our policy on aircraft noise by substantial research that commands the widest
possible confidence.’” It is envisaged that the results of the study will help to
show whether the Leq index does in fact have the weaknesses suggested by
the Inspector.”?

The “new study” there referred to was the ANASE work, commissioned in 2002.%**
While (as Mr Fiumicelli reports) the ANASE study concluded that average annoyance
was greater than in the previous ANIS work, it was not used as a basis for changing
aviation policy.?*?

In the draft APF, the Government said that it acknowledged the ANASE research
which suggested that the balance of probability is that people are now relatively
more sensitive to aircraft noise than in the past. It said that there was at that time,
“insufficient evidence to indicate a clear threshold level at which it can be said with

any certainty that there is an ‘onset of significant community annoyance’”.?*?

244 this explanation was given:

237 Mr Thornely-Taylor PoE p25 para 4.1.8

238 Mr Fiumicelli POE p48 para 5.5.1

239 T5 |nspector’s report CD04/06(2) Chapter 21 p354 para 21.3.32

240 T5 Secretaries of State’s decision letter CD04/06(3) paragraph 60 — date of the decision
letter 20 November 2001

241 See Mr Fiumicelli’s POE p48 para 5.5.1

242 Mr Fiumicelli’s PoE p48-49

243 Draft APF CD01/31 p53 para 4.26

244 Draft APF consultation: summary of responses CD01/32
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“24. The Government recognises that the lack of conclusive evidence on
community responses to aircraft noise makes this a difficult area on which to
make policy. It is clear that there is no consensus on the best way to measure
the noise impacts of aviation. The Aviation Policy Framework confirms that we
will maintain the existing policy on the onset of significant community
annoyance and on mapping noise exposure at the designated airports. This
will have the benefit of allowing noise exposure levels to be compared with
historic trends at these airports...

25. Many responses called for the Government to carry out further research on
the question of annoyance. The Airports Commission has recognised that
there is no firm consensus on the way to measure the noise impacts of
aviation and has stated that this is an issue on which it will carry out further
detailed work and public engagement. We will keep our policy under review in
the light of any new emerging evidence.”

274. It appears that the Government said what it did in the APF about retaining 57dB
LAeq 16 hours as the average level of daytime noise marking the approximate
onset of significant community annoyance because there was a lack of “conclusive
evidence” on community responses to aircraft noise and, as Mr Fiumicelli
maintained in oral evidence (XX), because there was a lack of consensus on the
best way to measure the noise impacts.

275. The reason the ANASE study was not regarded as providing conclusive evidence
was because of methodological criticisms made within a report published at the
same time as the ANASE study by an appointed “non stated preference review
group”.?*® The ANASE study authors have responded to those criticisms in a report
published post the APF, in September 2013.2%°

276. That report suggests that the findings of the ANASE study are “more robust than
the previous ANIS study”, are “more up-to-date”, are “consistent with non survey-
based sources of reported community annoyance” and are “consistent with the
current known situation across Europe”.?*’ The authors suggest that the
consequence of reliance on ANIS is that, “policy makers continue to presume that
the ‘onset of significant community annoyance’ is 57 LAeq and that communities
below this noise exposure threshold are relatively unaffected by aircraft noise —
despite the fact that many such residents say they are”.

277. Mr Fiumicelli’'s written evidence says that the report, “robustly defends the ANASE
study methods, data and conclusions and heavily criticises policy makers’ reliance
on what the authors regard as out of date data collected in biased and prejudiced
ways; and... undue focus on... 57LAeq, T...”. He regards that work (and the ANASE
study itself, even if only the restricted data is used?*®) as support for the view that
sensitivity to aviation noise has increased.**® Mr Fiumicelli suggests that, “the

245 5ee CD02/14 Understanding UK Community Annoyance with Aircraft Noise ANASE Update
Study pl.4 para 1.4.3 and pp2.2-2.2

24% 1bid sections 2.2-2.3

247 1bid summary at (i)

248 See his p51 para 5.5.16 and figure 5.2

249 Mr Fiumicelli PoE p50-51
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probable modern equivalent to an approximate threshold for the onset of significant
community annoyance is around 53 to 54dB LAeq,16, not 57dB”.

It was notable that Mr Thornely-Taylor made no criticism of this part of

Mr Fiumicelli’'s evidence, nor was Mr Fiumicelli asked a question about any of that
written evidence. Instead, he was asked in cross-examination whether in the APF
the Government had acknowledged that people are relatively more sensitive to
noise (he accepted it had); and whether therefore the evidence he pointed to had
already been acknowledged. Mr Fiumicelli’'s response was that at the time of the
APF the Government seemed to have been concerned that there was no consensus
on the issue, but he was of the view that there is sufficient evidence available now
to conclude that significant community annoyance occurs below 57dB.

The theory that sensitivities have increased is supported in the “Trends in aircraft
noise annoyance: the role of study and sample characteristics” study 2010,%*° which
Mr Thornely-Taylor commended to the Inspector and suggested (XX) should be
given “significant weight”. This is important given the study’s conclusion that, “a
significant increase over the years was observed in expected annoyance at a given
level of aircraft noise exposure”.?* It considered various reasons why that might
be the case, concluding that “despite the uncertainties with regard to its
explanation, it is clear from the observed trend that the applicability of the current

exposure-annoyance relationship for aircraft noise... should be questioned.”?%?

Most recently, in December 2014, the National Noise Attitude Survey report
(“NNAS”) was published by Defra.?*® It was the second large scale survey of its
kind, providing an update to one carried out in 2000,%** using a methodology which
aimed to maintain comparability with the 2000 survey.?*® Its general purpose was
to update information on attitudes to noise. Its second objective was to see
whether there had been any substantive changes in noise attitudes since 2000.%>°

As Mr Thornely-Taylor accepted (XX), the NNAS was not an input to the APF.?>’ He
also agreed that it is a Government sponsored public document (XX). It is of course
relevant to the APF’s reference to evidence of increasing sensitivity to noise. Itis
also the sort of evidence the APF anticipated might emerge and require a change in
approach, notwithstanding Mr Thornely-Taylor’s insistence (in XX) that only
information which seeks to correlate dose and response (such as INQ14) would fall
into that category.

The NNAS is plainly not a “specific aircraft noise social survey comparable to either
ANASE or ANIS.”?*® However, its value in the fact that it provides longitudinal
survey data ie using the same methodology and questions as were used in the
original ANIS survey, whereas the ANIS and ANASE surveys were not directly

250 INQ/14

251 INQ/14 V11 Conclusion

252 1bid

23 cD/02/13

234 1bid p8 2nd para

2% |pid p13 2nd bp

256 pg 2 pullet points

257 Cf Mr Thornely-Taylor's RPoE p6 para 3.1.11
28 Mr Thornely-Taylor’'s RPoE p6 para 3.1.13
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comparable.®® The fact that NNAS shows that there has been a strongly significant
increase in people’s annoyance response to aircraft noise (despite no material
increase in the proportion of people hearing noise?®®) indicates clearly that there will
be greater numbers of people more annoyed by aircraft noise at lower levels now,
than there would have been 30 years ago when the 57dB LAeq,16 hour level was
set.

283. It is unlikely that the increase in annoyance response to aircraft noise is the result
of increasing noise levels. While the NNAS work does not provide the means to
assess annoyance response to particular aircraft noise levels, as far as Heathrow is
concerned, Mr Thornely-Taylor’s written evidence explained in some detail that
aircraft noise from Heathrow has decreased rather than increased over time.?®*
Moreover, Heathrow’s Noise Action Plan 2013-2018 says that, “over the past 30
years aircraft have got progressively quieter while the number of movements has
increased significantly. This is illustrated by the fact that between 1974 and 2006
the number of people living within the 57dBA LAeq, 16 hour summer day noise
contour... has fallen from two million to around 239,600 during which time runway
movements have increased annually from around 265,000 to 475,000.”252

284. In oral evidence (EiC) Mr Thornley-Taylor pointed to the increased number of
“higher and intermediate managerial/administrative/professional social groups when
compared to the population as a whole. Those in social groups A/B were found to
be more likely to be annoyed by noise from ‘aircraft, airports and airfields’
compared to the overall levels of annoyance from this source”.?®®* He also drew
attention to what he considered was an anomalous result in relation to road traffic
noise, but that point did not seem to lead to any firm conclusion and in light of the
following important concessions made in cross examination, Mr Thornely- Taylor’s
reservations about the NNAS can safely be disregarded:

(i) None of the points he had raised had led the authors of the NNAS to alter
or reject their conclusions;

(ii) The results of the survey had led the authors of the NNAS to the conclusion
that the population appears to be less tolerant of noise than in 1998; and

(iii) They reach that conclusion taking into account expressly the cautionary
notes he had drawn attention to.

285. In re-examination, Mr Thornely-Taylor was asked to what extent the conclusion in
the APF that there is “some evidence” of increased sensitivity to aircraft noise was

239 As Mr Fiumicelli explained in his oral evidence

260 5ee p6 of CD0O2/13 — which shows that near enough equal numbers of people reported
“hearing” noise from aircraft, airports and airfields (71% in 2000, 72% in 2012), but there
was a more than 50% increase in the number of people “bothered, annoyed or disturbed to
some extent” by that noise (20% in 2000, 31% in 2012) and a 100% increase in the number
of people “very or extremely bothered, annoyed or disturbed to some extent” by that noise
(2% in 2000 and 4% in 2012). See also the executive summary at p3 penultimate para and
last para.

261 See his POE p25 & on section 4 “the Changing Noise Climate at the Airport over time”.

262 CD02/06 p4 1st para

263 Mr Thornely-Taylor’s point in EiC was made in relation to the “respondent characteristics”
of the survey — see eg CD02/14 summary pl15-16
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changed by NNAS. Mr Thornely-Taylor obediently said that there was no change -
but that cannot be right. A recent, Government sponsored major survey which
concludes that there are statistically significant increased annoyance responses to
aircraft at the very least confirms that what has been suspected for some time is in
fact the case. People’s sensitivity to aircraft noise has increased significantly.

There is ample support for Mr Fiumicelli’'s view that there is substantial evidence of
a shift in tolerance or sensitivity to aircraft noise since the ANIS study was carried
out in the early 1980s.2%

A more appropriate reflection of modern community reaction to aircraft noise?

Mr Fiumicell’s uncontested consideration of the various studies carried out in
relation to community reactions to aircraft noise, and in particular his consideration
of the recent NNAS, is important in the context of the APF’s heavily qualified
position and its express contemplation of emerging evidence that might influence
the level chosen to reflect community annoyance.?®® His analysis led him to
conclude 53 or 54dB LAeq, 16 hours (equivalent to 55Lden?°®), as a conservative
estimate, would be “a more appropriate reflection of the modern community
reaction to aircraft noise”.?®’

Mr Thornley-Taylor’s position seems to be that while he accepts that the evidence
of increased sensitivity means that there is “a question”?®® to be answered, he did
not know what the answer should be. He also said in XX that “Mr Fiumicelli has
decided he does know what to do [about increased sensitivity to aircraft noise], that
may or may not be right.”%%°

However, HAL’s position seems to have changed in this regard as at the ES scoping
stage of the planning application (Scoping Report June 2011), HAL decided that it
was appropriate to use a 55Lden/53dB LAeq, 16 hour level as the threshold for
significant community annoyance effects. That was to reflect evidence of increased
sensitivity to aircraft noise. The decision was taken despite the fact that
Government policy retained 57dB LAeq, 16hr as the appropriate threshold. By the
time the ES was drafted, without any explanation or justification, HAL dropped any
reference to that lower threshold and instead used 57dB LAeq, 16hr.

The Scoping Report records that at the time it was written, Government policy was
that air noise levels of 57dB LAeq, 16hr and above mark the onset of significant
community annoyance.?’® The draft Aviation Policy Framework (“draft APF”) was
not published until the following July (2012). In the section of the Scoping Report
dealing with “community annoyance”?’* it discussed the ANASE work and the EEA
Technical Report 11/2010 “Good practice guide on noise exposure and potential
health effects” (which is considered further later in the context of the submitted
Health and Equality Impact Assessment). The Scoping Report concluded as follows:

264 Mr Fiumicelli POE p55 para 5.5.25

265 gee in particular section 5.5 of Mr Fiumicelli’s PoE
266 5ee Mr Fiumicell’s table 5.1 within his PoE p56

267 Mr Fiumicell’s PoE p55 para 5.5.26

28 Mr Thornely-Taylor XX

29 Mr Thornely-Taylor XX

270 ES Appendix D Scoping report p58 para 248

21 1pid p78 & on
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“The UK Government has accepted that it is highly probable that annoyance
with a particular level of aircraft noise is higher than found in ANIS. In the
light of the probability that there has been an increase in annoyance, the
extension of the threshold for significant community annoyance effects from
57dB LAeq, 16hr down to 55Lden (=53dB LAeq, 16hr) addresses this issue.
This provides consistency with the metric used in developing the Heathrow
Noise Action Plan and proposed mitigation and compensation scheme
consultation...”?"

Mr Thornely-Taylor was quite wrong to suggest (XX) that the Scoping Report was
merely opting to use 55 Lden/53 LAeq, 16hr for “mapping”. As is entirely apparent
from the quotation above (and the letters which followed?’®), what HAL had decided
to do was use a lower threshold as the marker for the onset of significant
community annoyance than that found in then extant Government policy.

While Mr Thornely-Taylor’s written evidence did not deal directly with the lower
threshold HAL had decided to use during the scoping stage, it said as follows: “the
assessment scoping was undertaken over a period where aviation policy was being
developed and consulted upon. Throughout 2012 the Aviation Policy Framework
was in draft form and subject to consultation... much of the ES scoping was
undertaken with no firm understanding of how Government policy on aircraft noise
would be finalised.”?’* The Authorities suggest that given the chronology the real
reason HAL had been prepared to lower the threshold when it did (June 2011) had
nothing to do with the publication of the draft APF a year later, but instead reflected
its response to evidence which indicated that sensitivities to aircraft noise had
increased.

The reference within the Scoping Report to “the UK Government” may well have
been a reference to what was said by the Chief Economist in relation to ANASE:

“The evidence in ANASE indicates, in my view, that it is highly probable that
concern or annoyance with a particular level of aircraft noise is higher than
found in the ANIS study in the early 1980s. This finding is in line with
emerging findings from the European Commission’s HYENA Study.”?"®

In the Authorities’ submission, HAL’s decision to use a lower threshold than found in
policy was not a challenge to that policy, but simply a recognition of new evidence
since the original Government policy was formulated. HAL’s response to that new
evidence was accepted in the Council’'s Scoping Opinion?’® and HAL had not changed
its position even by December 2012, which was long after the draft APF had been
published.?”” It will be remembered that in the draft APF the Government had said
that, “for the present time we are minded to retain the 57 dB LAeq,16h contour as

22 1pid p80 para 348

23 See eg the letter from Stephen Allen to Mr Thynne 4 December 2012 — p39 — light text by
Mr Allen: “For example for residential receptors and the assessment of air noise, effects will
be considered ‘negative

significant’ where noise increases by >54LAeq, 16 hr or =55Lden.”

2% See his POE p34 paras 6.2.1-6.2.2

275 Quoted in Mr Fiumicell’s PoE p49 para 5.5.8

276 22 August 2011 see Mr Thornely-Taylor’s PoE App2 pl19 para 13.4

27 Letter 4 December 2012 p39 “significance criteria (noise)”
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the average level of daytime aircraft noise marking the approximate onset of
significant community annoyance. We would welcome views on this.”?"®

The 55Lden/53 or 54 dB LAeq, 16 hour noise level is a more appropriate reflection
of modern community reaction to aircraft noise than 55dB LAeq, 16 hour. The
following nine reasons demonstrate why that is so.

First, that is the level that results from the ANASE study, if the information from
that work about which there was criticism is excluded.?"®

Secondly, the use of 55Lden is consistent with the mapping requirements arising
from EU Directive 2002/49/EC, see Part 2 of the Environmental Noise Regulations
2006.%%°

Thirdly, 55Lden is the preferred measure used by the European Union (Mr Thornely-
Taylor XX).

Fourthly, the Government acknowledged within the APF that the use of 57dB LAeq,
16 hour marker does not mean that no-one outside that contour will consider
themselves annoyed by aircraft noise.?®* If there is a rigid cut-off at that level, then
the effect on those people will be left out of account.

Fifthly, it seems generally accepted that it will be necessary to take into account
more information than can be ascertained by reference only to the use of 57 dBA
LAeq, 16 hour contour.

In CAP1165, it is noted that, “the standard European measure is the 55 dBA Lden
noise contour.... Throughout this document we take the 57 dBA LAeq, 16 hour
contour, as the UK’s current accepted representation of the onset of significant
annoyance, to allow comparison on a like-for-like basis. However... there are a
variety of competing and complementary metrics available to represent aviation
noise and use of 57dBA LAeq, 16 hour should not be interpreted as a belief that is
the sole effective measurement.”?%

CAP 1165 went on to consider the ANIS work?®® and noted that within the 57dBA
LAeq, 16 hour contour (in the early 1980s), 10% of people would describe
themselves as “highly annoyed”.

Sixthly, as has been explained, at the scoping stage of the planning application,
HAL thought that reducing the threshold to 53/54 dB LAeq, 16 hours/55Lden was
an appropriate response to evidence indicating that sensitivities to aircraft noise
have increased.

Seventhly, in the Health and Equality Impact Assessment, the 55Lden level was
judged to be relevant and important in order to understand the health and equality
implications of the development and had been relied upon in that work (Mr
Thornely-Taylor XX). Mr Thornely-Taylor confirmed in XX that 55Lden had wrongly

2’8 CD01/31 p54 para 4.27

279 see Mr Fiumicelli’'s PoE p51 para 5.5.16 and figure 5.2
280 cD02/01

281 CD01/17 p58 para 3.17

282 cD02/13 p6 footnote 1

283 |bid p20
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been transposed. In answer to the Inspector’s question (during XX) he accepted
that if 55 Lden were to be used, that would be the equivalent of assessing health
effects at 53dB LAeq 16 hours.

Eighthly, Mr Thornely-Taylor even agreed (XX) that there is nothing between the
Authorities and HAL in terms of the use of the 55 Lden contour and its value in this
case. Indeed, the point was reached in cross-examination where Mr Thornely-
Taylor appeared no longer to rely on 57dB LAeq 16hrs as the approximate onset of
community annoyance. He said (XX) that the “secondary” assessment in the ES (ie
that using Lden®®*) “allows for [the] position if there has been a shift in annoyance:
the secondary assessment provides for that.” When asked whether he was
“expressing no preference between the two assessments”, he said, “No. If | were
the decision maker | would concentrate on the overall tables. [You] can do that for
both contours...” He was asked twice whether it was “equally important to look at
both contours”. In the end, he said this, “lI place more weight on the contour where
the population enclosed is the greatest.” When asked whether that meant more
weight should be placed on the 55Lden contour than the 57dB LAeq, 16 hr contour,
he said, “No, | said | couldn’t answer that.” In short, it was Mr Thornely-Taylor’s
evidence to the public inquiry that he could not advise the Inspector or the
Secretaries of State which of the two available figures should be used for that
purpose.

Finally, HAL’s position outside this appeal is instructive:

(i) Its Noise Action Plan uses the 55 Lden contour as well as 57dBA LAeq, 16
hour contour;?®® and

(i) It has offered a new noise insulation scheme covering a zone based on the
55Lden noise contour (in the context of the third runway proposal)?®®

That offer must be on the basis that there a significant number of people below
57dB LAeq, 16 hours, down to at least 53/54 dB LAeq, 16 hours (the equivalent of
55Lden?®”) who are annoyed by aircraft noise and deserving of compensation.
While the offer has been made in the context of seeking to secure support for a
third runway, as Mr Thornely-Taylor had to agree (XX), the actual noise suffered by
the community is no different whether it is noise arising from the introduction of
alternation, or noise from a third runway. He appeared to imply that the appeal
proposal did not offer the airport sufficient economic benefit so as to be able to pay
for higher levels of mitigation, but there is no viability evidence before the inquiry;
and HAL has never sought to rely on viability as a reason to justify inadequate
mitigation. His apparent explanation was the more difficult to accept in the light of
paragraph 3.28 of the APF and the need in this case for HAL to “make particular
efforts” to mitigate noise.

For the reasons explained, 53/54dB LAeq, 16 hours, or 55 Lden, more appropriately
reflect the modern community reaction to aircraft noise. That level should be used
as the marker for significant community effects; and should, as Mr Fiumicelli

284 CD01/02 p82 — secondary assessment significance criteria within table 6.10
285 CD02/06 pp5 and 6

285 cp02/11

287 Mr Fiumicelli’s PoOE p56 table 5.1
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advises, be regarded as the Lowest Observed Adverse Effect Level (“LOAEL”) for
aircraft noise.?®®

Assessment of scheme effects
309. The first RFR read as follows:

“The scheme would facilitate the altered aircraft movements/operations
(including queuing) and the application fails to demonstrate that these would
not result in significant adverse noise impacts on the health and well-being of
residential populations, users of schools and community facilities. The scheme
would also fail to provide adequate and sufficient mitigation measures to
affected residents, schools and community facility users to offset the resultant
negative noise and associated health and well-being impacts. As such the
scheme is considered contrary to paragraph 123 of the National Planning Policy
Framework, London Plan (July 2011) Policies 2.6, 3.2, 5.3, 6.6 and 7.15,
Hillingdon Part 1 Local Plan Policies EM8 and T4, Hillingdon Local Plan Part 2
Saved UDP Policies (November 2012) Policies Al, A2, OE1, OE3, the Noise
Policy Statement for England (March 2010) and paragraph 3.12 of the Aviation
Policy Framework (March 2013).72%°

310. HAL could not be in any doubt that Hillingdon refused planning permission on the
grounds that it was dissatisfied with the way in which HAL assessed the impacts of
the scheme; and the fact that the mitigation proposed will not adequately address
likely noise effects.

311. The RFR reflects the concerns expressed within the report to committee (based on
internal advice and the view of consultees including the Hounslow and the Mayor of
London).?*° Those concerns are shared by Hounslow BC and the GLA, as made
clear in the evidence given to the inquiry by Mr Chivers and Mr Fothergill
respectively.

Significance criteria within the ES for residential properties: the primary assessment

312. The noise effects of the scheme are assessed in the ES. Where a particular effect is
judged insignificant for ES purposes, it seems then to be left out of account by
HAL.?°* In this way, the ES adheres rigidly to the 57dB LAeq, 16 hour contour. For
the reasons given above, the decision maker should not be prepared to accept an
approach so out of kilter with the evidence now available about increased sensitivity
to noise.

313. The ES compounds the fault requiring, in addition, a +3dB change before an effect
is judged significant.?®> That means that when there is just short of a 3dB increase
— but a household is within the 57dB contour, say, just short of 60dB, the effect on
them is judged insignificant and dismissed. The 3dB change criterion is also applied

288 Mr Fiumicelli’'s PoE p55 para 5.5.26

289 See eg Mr Fiumicelli’s PoE p8 para 2.3.2

2% gee for example the explanation of the “central differences between the conclusions drawn
by the applicant and those of the Council” and the discussion following, at section 7.2.4 of the
committee report CD01/03.

291 cD01/02 see p82 table 6.10

292 1bid
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to the night time noise threshold for significance (55dB Lnight). As Mr Fiumicelli
notes, while in this instance the threshold is appropriate,?®® the addition of the
change criterion is not supported by the WHO Night Noise Guidelines and is not
required from an effect perspective.***

There is no justification in the APF for dismissing noise effects at less than 57dB —
on the contrary, as noted above, it warns that people outside the contour may
consider themselves annoyed by aircraft noise.?*®> Mr Thornely-Taylor agreed (XX)
that it would be wrong to treat the 57dB level as a “cut off”’; and yet, that is
precisely how the ES and his own assessment treat it. He acknowledged (XX) that
it would be wrong to treat the 57dB level as a fixed single measure for assessing
annoyance and that in the APF the Government was drawing attention to the fact
that there are significant adverse effects below that contour. Mr Thornely-Taylor
added that in his view that was why the ES included information down to the 53dB
level, but that information forms no part of the “primary” assessment and no effect
below 57dB is treated as significant.

There is no justification in the APF, or in any other policy or guidance for imposing a
+3dB change criterion irrespective of the noise level.

The basis for HAL’s approach seems not to have been entirely clear or consistent,
as is explained below.

In the Scoping Report, the use of the 3dB change criterion was explained by
reference to the way in which someone would perceive a change:

“A 3 dB change has been widely used in ESs as the point at which a change in
the noise environment becomes significant as a change of this magnitude is
most likely to alter a person’s annoyance response.”?%

The ES itself then adopted a more elaborate approach, associating the criterion with
statistical certainty,?®’ on which Mr Thornely-Taylor relied without comment in his
PoE. He then said, “Indeed an increase of 3 dB resulting in aircraft noise exposure
of 63 dB LAeq, 16hr or more under the APF triggers the requirement to provide
noise insulation”.?*® In rebuttal evidence, he was more forthcoming, explaining in

some detail the rationale for the statistical certainty approach.?°°

However, Mr Thornely-Taylor was unable to point to any policy or guidance which
supported the “statistical certainty” approach that he (and the ES) had adopted.
Instead, he relied on INQ13°%°, which does not seem to offer any direct support for
the use of a 3dB change criterion on the basis of statistical certainty. It is not
surprising that he did not rely on the APF. The APF’'s minimum noise
insulation/compensation scheme requirements do not in themselves justify a

293 Mr Fiumicelli’'s PoE p67 para 6.2.20

294 See Mr Fiumicelli’'s POE p57 para 5.6.3

2% CD01/17 p58 para 3.17

2% cD01/02 ES Appendix D p80 para 348

297 cD01/02 ES pp73-4 para 6.7.5 - 6.7.8

2% Mr Thornely-Taylor PoE p37 para 6.3.6

2% Mr Thornely-Taylor RPoE pp6-7 section 3.2

300 Extract from ‘Good practice guide on noise exposure and potential health effects’:
European Environment Agency
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change criterion of +3dB irrespective of the noise level. Paragraph 3.39 does not
purport to provide guidance about significance, nor can it sensibly be construed as
establishing any general principle.

Mr Fiumicelli’'s approach can be contrasted with that. He adopted a 3dB change
criterion up to a guideline level of 63dB (which he said is SOAEL in this case®"") and
1dB above that. His work is supported by the recent IEMA Guidelines and the
PPG.3%?

The IEMA Guidelines (2014) suggest that the relationship between the noise change
and the guideline level influences the extent of the impact.*®®* What is relevant is
the impact on people, not whether their responses are likely to be statistically
significant. Mr Thornley-Taylor did not mention the IEMA Guidelines in his main
proof of evidence, but he accepted their importance and relevance in XX.

The PPG advises that, “in cases where existing noise sensitive locations already
experience high noise levels, a development that is expected to cause even a small
impact in the overall noise level may result in a significant adverse effect occurring
even though little to no change in behaviour would be likely to occur”. That advice,
it is submitted, runs counter to Mr Thornely-Taylor’s statistical certainty approach,
focusing as it does on the effect of small changes above a guideline level.

While the ES itself had seemingly recognised the importance of the guideline level
in assessing the significance of change (“The actual overall level of noise can also
influence the determination of significance since it may either exceed or comply
with relevant guideline noise levels, irrespective of the amount of change in
predicted noise levels”***) it did not then reflect it in the significance criteria chosen.
As Mr Thornely-Taylor accepted in XX, the low, medium and high magnitude of
change levels identified were all 57dB LAeq, 16 hours (see table 6.10 of the ES) and
only a 3dB change was significant, however high the aircraft noise level.

HAL'’s approach can fairly be characterised as one of rigid adherence to an out of
date threshold, combined with reliance on a fixed change criterion for reasons which
derive no support from relevant guidance. The practical effect of the choices made
in the ES are to dismiss part of the scheme’s impact on the community around
Heathrow, even though it is clear that some of those affected will be highly annoyed
as a result of the noise increase.

The secondary assessment

While HAL included a secondary assessment using 55Lden with a +3dB change
criterion,**® it seems to make no difference to the “Assessment of air noise effects”
section of the ES (section 6.8), which does not rely on the secondary assessment,
but indicates that, “the secondary assessment of community annoyance using the
Lden is presented in Appendix G. As discussed in section 6.7 this approach has
been taken to reflect the Government’s decision to reaffirm the use of the

LAeq, 16h as the principle [sic] of community annoyance”.

301 See Mr Fiumicelli’'s POE p56 table 5.1

%02 See Mr Fiumicelli’s PoE p59 figure 5.3 and paras 5.6.6 to 5.6.9
303 See Mr Fiumicelli’s PoE p59

304 CD01/02 ES p81 para 6.7.60

%05 CcD1/02 ES p82 table 6.10
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The noise assessment in the ES is based entirely on the 57dB Leq, 16 hour +3dB
measure of significance: see tables 6.11 assessment of residential population
exposure, table 6.12 noise magnitude and significance of change. It is on the basis
of the significance criteria chosen by HAL that the ES concludes that, “table 6.12
shows that there would be more residential dwellings and population experiencing
significant (=3dB) adverse effects than significant beneficial effects. In total there
are 1,700 residential dwellings experiencing significant (=3dB) adverse effects
whereas no residential dwellings would experience significant beneficial effects.
As Mr Thornley-Taylor said about the additional information within the secondary
assessment and within Appendix G (in XX), “it hasn’t been used. It has been
provided”, but as already indicated, in cross examination, he was unable to advise
the Inspector or Secretaries of State which assessment ought to be preferred.

1306

Significance criteria within the ES for schools and community buildings

HAL'’s position in relation to mitigation for schools changed between the submission
of the ES and the following year, dropping a 3dB change criterion previously
included. It changed again in the run up to and during the inquiry (as is explained
further below). Those changes (reflecting HAL’s admission that it had misread or
misunderstood the APF) should not be allowed to distract from what is a matter of
real concern for the community around Heathrow and for the Authorities:
unmitigated impacts on local primary schools.

Numerous studies have linked environmental noise exposure and negative effects
on children’s learning outcomes and cognitive performance.*®’ The Road Traffic and
Aircraft Noise Exposure and Children’s Cognition and Health (“RANCH”)**® study was
relied upon in the ES3°® and in Mr Fiumicelli’s evidence.®° One of its important
conclusions is that high levels of chronic aircraft noise exposure impair children’s
reading and their ability to perform complex cognitive tasks.

The significance criteria used for schools within the ES is outdoor >270dB LAmax +
>3dB change where outdoor LAeq, t =50dB (t =30 mins).*'* The Authorities accept
that those criteria, which are derived from BB93, are appropriate.

Appendix G of the ES relies on the guidance in BB93.%"* BB93 specifies upper limits
for indoor ambient noise levels in terms of LAeq, 30 mins during normal teaching
hours.3'® It refers to the refurbishment standards as being, “minimum standards
and there is often considerable benefit in improving on them.”** It also advises
that, “in order to protect students from regular discrete noise events, eg aircraft or
trains, indoor ambient noise levels should not exceed 60dB LA1, 30 mins.**® BB93’s
objective is to provide suitable indoor ambient noise levels for:

306 CD01/02 ES p85 para 6.8.13

307 See Mr Fiumicelli’'s PoE pl11 para 3.3.7

%8 cD02/15

309 cD01/02 ES Appendix G pG12

3% Mr Fiumicelli’s PoE p11 para 3.3.8

311 cD01/02 ES p82 table 6.10

312 See CD01/02 ES Appendix G pG12. NB the ES refers to the withdrawn version of BB93.
That has now been updated and reissued, see CD02/07
313 See CD02/07 p18 para 1.1.2 and table 1

314 See CD02/07 pl17

315 See CD02/07 p21 para above 1.1.3
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(a) Clear communication of speech between teacher and student
(b) Clear communication between students
(c) Learning and study activities

Bearing in mind those objectives, it is clear that Mr Fiumicelli is right to advise that
any mitigation scheme should seek to mitigate or compensate for the harm caused
by the development to local schools; and the aim should be to achieve BB93
standards or at least minimise the breach of those standards.®*®

HAL’s case on the relevance of BB93 has not been clear. The ES based its
significance criteria on its standards.®’ Mr Thornely-Taylor’s rebuttal evidence
argued that, “the ES has simply had regard to BB93 in determining significance
criteria,”®'® but in doing so, the ES is clearly acknowledging the relevance to the
decision maker of the effect of the development on the internal teaching
environment within affected schools; and the relevance of its standards in judging
an acceptable environment. BB93 applies to the construction and refurbishment of
schools, and offers national guidance on internal noise levels at which satisfactory
teaching environments will exist. It is therefore relevant and very important. It
can also be noted that the values set down are upper limits and to be regarded as
minimum standards.®"°

The acoustic consultancy work carried out in relation to Cranford Junior School
(2006), Grove Road (2005) and Hounslow Heath Junior (2010)°*° assessed internal

noise levels (ie within unoccupied classrooms) and used a 5 minute LAeq. The early
reports compare the internal noise environment post insulation with the then extant
BB93 (see eg the Cranford Report at page 9). Again, the proper inference is that in

fact, HAL accepts and acknowledges that BB93's standards are relevant and should
be applied.

It is on the basis of BB93 and ‘Acoustics performance standards in priority schools
building programme’ which contains similar standards, that it is concluded within
Appendix G that “internal noise levels of up to 40 dB LAeq, 30 mins are not
significant”. Again, as indicated above, the Authorities consider that the
significance criteria within the ES are appropriate for schools, given that they derive
from BB93.

There is no dispute about the approach to significance in relation to community
buildings.***

%1% See his POE p73 and 74

317 CD01/02 table 6.7, 6.7.2 and appendix G at pG12
318 RPOE p11 para 4.2.11

319 See pp57-59 and Table 1

320 Mr Thornely-Taylor’s PoE Appendix 3

%21 CD01/02 ES pp78-79 paras 6.7.42-6.7.43
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Use of alternative metrics

The Government expects that alternative metrics will be used not only to ensure
that impacts are better understood, but also to inform what mitigation measures
might be necessary.

In this case, although HAL has provided additional contours in an appendix in the
ES,>*? that information has not been relied upon. While a “secondary assessment”
has been carried out, and a significance threshold of 55 Lden is used,3*® there is no
connection between that and the mitigation measures offered. In the Authorities’
submission, because HAL has treated the minimum mitigation standards in the
section of the APF on “noise insulation and compensation” as all that is required in
this case, in effect, it has ignored the advice in paragraph 3.19 of the APF cited
above.

Mr Fiumicelli’'s evidence provides advice about the metrics which should be used in
this case in addition to the LAeq, 16 hr. Mr Fiumicelli is not suggesting that the
LAeq, 16 hr should be replaced or that no regard should be had to it.

In addition to the LAeq, 16 hour metric, he explained that the assessment of noise
impacts should take account of the Lden,*** the LAeq, 8 hr,3® the LAeq, 30 min,3%°
the N70,%¥" the LAmax>?® and the Lnight.3?° HAL seemed to acknowledge that each
of the metrics have their role to play in the assessment of noise.**° Of those
metrics, Mr Fiumicelli linked what he says is the necessary mitigation for residential
properties to the Lden, LAeq, 8 hrs and Lnight®** and for schools, given the advice
in BB93, it was Mr Fiumicelli’s evidence that bespoke surveys are necessary to
identify the “LAeq, 30 mins worst mode information” for each school likely to be
adversely affected.???

The Lden metric has already been considered: there is no dispute between the
Authorities and Mr Thornely-Taylor as to its use and relevance in this case
(notwithstanding HAL'’s failure to base its assessment on it).

The LAeq, 8hr metric is a metric which should be taken into account in assessing
the noise impact of the appeal proposal, because it allows proper consideration of
the effects of alternation, without the masking effect of the LAeq, 16h metric, as
explained by Mr Fiumicelli’s in his proof of evidence at page 45 paragraph 5.4.173%.
Mr Fiumicelli’'s approach is supported by the Institute of Environmental Management

322 Appendix G

%23 ES table 6.10

324 poE p42 para 5.4.1 and on
325 PoE p45 para 5.4.17 and on
326 poE p46 para 5.4.21

327 PoE pp46 para 5.4.22

328 poE p47 para 5.4.25

329 PoE p47 para 5.4.26

330 Question to Mr Fiumicelli in XX re the use of different metrics — “I am not saying they do
not all have their role”.

331 PoE p56 table 5.1

332 poE p74 para 7.1.24 1st bp
333 And para 6.2.5
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and Assessment guidelines for noise impact assessment, which cautions against
using a noise index that has a time period substantially longer than the actual
duration of the noise in question as it might mask a greater impact at certain
times.*** The CAP report CAP1165 says something similar: “the period over which
Leq is calculated has to be relevant to the pattern of noise exposure and any
comparisons have to be on the basis of like for like”.3** The T5 Inspector heard
considerable evidence about the LAeq, 16h metric. He noted that it had been
accepted at the inquiry that it did not reflect the use of alternation. He concluded
that “this is such a fundamental feature of operations at Heathrow that | believe
any index which fails to reflect it must be open to question.”*3® Paragraph 3.39 of
the APF refers only to the 16hr LAeq, but it is clear that at Heathrow this metric
does not properly reflect the noise impacts actually experienced by communities
around the airport. As Mr Waite emphasised in XX, it is also for this reason that it is
necessary to look elsewhere for guidance as to the correct approach. In the case of
Heathrow in particular, the Government’s recommendation that alternative metrics
be used to ensure not only a better understanding of noise impacts, but also to
inform the development of targeted noise mitigation measures®*’ should be
respected and applied.

A useful exercise, to understand the difference between the 16 hour and 8 hour Leq
contours, is to compare figures 6.6 of the ES with G37 within Appendix G. Figure
G37 is shaped differently, with “lobes” which include many dwellings to the north
and south, which are outside the contour on 6.6. It is clear that the use of the
16hour contour masks the extent of the effect of the development on communities
around the airport.

The N70 noise metric, which is a well-established measure, indicates the number of
aircraft movements that exceed 70dB(A) Lmax at a given location. It can be used
to provide an indication of the likelihood of speech interference within residential
properties with partially open windows.**® In his submission to the Airports
Commission, Mr Fiumicelli commended the N70 as one of a number of
supplementary indices which help to explain noise impacts.**® HAL has not provided
N70 information within Appendix G to the ES. It was not suggested to Mr Fiumicelli
(eg in XX) that HAL needed to have been asked for such information by Hillingdon
before they would comply with 3.19 of the APF. Mr Fiumicelli’s concerns about the
omission from the ES of information regarding the frequency and pattern of peak
noise levels are made clear in his proof of evidence.3*

Similarly, the LAmax (the simplest measure of a noise event such as the over-flight
of an aircraft, the maximum sound level recorded) is an established and useful
metric because it is easy to understand and can be used to assess speech and
activity interference, sleep disturbance and impacts on learning and teaching.®**

334 PoE p46 para 5.4.19

335 PoE p46 para 5.4.19

%3¢ PoE p45 para 5.4.17

337 CD01/17 APF p58 para 3.19

338 PoE p47 para 5.4.24

339 CD01/36 p9

340 See para 6.2.17- 6.2.18

341 Mr Fiumicelli’'s PoE p47 para 5.4.25
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Hillingdon asked HAL to provide LAmax information, but nothing meaningful was
included within the ES.%*

345. Lnight is the metric used to cover 2300-0700 hours. The WHO night noise
guideline level for Europe is Lnight 55dB interim goal and Lnight 40dB long term
goal, to prevent noise induced sleep disturbance.3*3

Assessment of noise arising from the proposal for residential properties: LAeq

346. Table 6.11 of the ES shows that the appeal proposals would result in 10,500 fewer
people being within the 57dB Leq,16h contour, 2,350 more people newly coming
within the 60dB Leq,16h contour, 5,050 more people newly coming within the 63dB
Leq,16h contour, 1,000 people more people newly coming within the 66dB Leq,16h
contour, 50 fewer people being within the 69dB Leq,16h contour and 200 more
people newly coming within the 72dB Leq,16h contour.

347. As Mr Fiumicelli emphasises, the benefits of runway alternation are taken into
account within the overall assessment.®>** Figure 6.13 of the ES shows that there
are areas where the effect of dispersion means that in some cases there will be little
perceived benefit. It should be remembered that what has been shown on figure
6.13 takes no account of changes to noise preferential routes which are imminently
to take place at Heathrow (Mr Burgess XX).

Assessment of noise arising from the proposal for residential properties: Lden

348. Table G6 within Appendix G of the ES is the equivalent table to table 6.11 within
the main part of the ES. It shows that 2,400 people would newly come within the
55Lden contour, with roughly equivalent numbers of people no longer being within
the 60Lden contour as newly coming within the 65Lden contour. 600 people would
newly be within the 70Lden contour and 350 would newly be within the 75Lden
contour.

Assessment of the effect of the appeal proposal on local schools

349. The parties disagreed about the right means by which the effect of the appeal
proposal on local schools should be assessed. While the ES correctly based its
significance criteria on BB93, its assessment did not allow for a judgment about the
extent to which compliance with BB93 standards would be affected by the
development. Field surveys of existing aircraft noise at or near locations equivalent
to the schools that will be affected by the removal of the Cranford agreement,
which might validate the approach taken (using LAmax, slow as a proxy for the L1
metric), were not carried out as part of the ES.3*

350. The ES explains that data has been taken from four monitoring locations.®*° Not all
of those locations were near schools. As Mr Thornely-Taylor explained (in XX),
information from that monitoring has been used to calculate proxies for the LAeq,
30 minute “in accordance with BB93”. When it was put to him that the

342 See paras 6.2.17-6.2.18

343 Mr Fiumicelli considers the use of Lnight in the ES at paras 6.2.19-6.2.20.
344 Mr Fiumicelli’s PoE p47 para 5.4.30

345 Mr Fiumicelli's PoE p68 para 6.2.23

346 ES CD01/02 p93para 6.8.51
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methodology employed brings uncertainty, he said that, “the schools are all being
considered individually. Each school is being assessed.” While that change of
position is certainly welcome, it was not the approach adopted within the ES, which
has identified the schools that HAL consider are likely to be significantly affected by
aircraft noise arising from the development. Bespoke monitoring is necessary;
reliance on average contours is discouraged.3*’

Even on the basis of a flawed approach, the ES identified 13 schools “with
significant increases in air noise of at least 3dB LAeq, maximum noise levels above
the 70dB LAmax threshold due to departures from Runway 09L and likely
occurrences of short term noise levels above 50dB LAeq, 30 min”.?**® That meant
that 13 schools identified would have unsuitable indoor ambient noise levels, which
as noted above, affects clear communication of speech between teacher and
student, clear communication between students and learning activities. Reference
is made to the RANCH study in the context of significance. That work shows that
these noise levels, if unmitigated, would have the potential to harmfully affect
children’s learning.

As explained further below, at the ES stage, HAL decided not to offer any mitigation
whatever to the 13 schools identified as suffering significant adverse noise
effects.?*°

Appropriate mitigation
HAL’s mitigation proposals
Review/ consultation

Paragraph 3.39 of the APF requires operators to review their compensation
schemes when considering developments which result in an increase in noise.
Although Mr Rhodes did not seek to rely on consultation conducted in 2011 as
satisfying that obligation, it is worth considering the report relating to that
consultation in his Appendix 10, the “Heathrow Noise Mitigation Consultation August
2011”. The consultation seems to have been conducted in advance of the
submission of the planning application, with (as Mr Rhodes confirmed in XX), the
Cranford proposals in mind (and see page 7 of that document, first paragraph and
last three paragraphs and page 8 top paragraph).

What can be seen from that document is that HAL was consulting on changing the
metric used within its air noise mitigation scheme to the Lden.®° It was content to
use Lden in the context of mitigation and the level at which it would offer mitigation
was 63Lden (61dB LAeq, 16 h), which would make more people eligible for
mitigation/compensation. The document makes clear the dissatisfaction with HAL’s
current schemes, and as Mr Rhodes accepted (XX), the majority of responses
supported what was proposed.®* A key theme of the responses was that the

347 See INQ17 Shield & Dockrell report p21 conclusion

348 CD01/02 ES p94 para 6.8.55

349 CD01/02 ES p110 table 6.31 and p112 para 6.15.1 6th bp

3%0 See eg p17 section 4.2 question 2: “outer boundary at 63Lden”
351 |pid para 4.2.1 (answers to question 2)
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current boundary for eligibility was too small, with some actually specifying 55Lden
as the appropriate boundary.3%?

Insofar as the document formed any part of the required review of the Heathrow
compensation scheme, the majority of people consulted supported an alternative
metric and more people being offered insulation, but those proposals were not
adopted by HAL. Mr Rhodes said (XX) that he had not received any document
which shows how the decision not to adopt those changes was arrived at. That is a
most curious position indeed. It seems that a consultation was carried out with the
ending of the Cranford agreement in mind, but that nothing further was done by
HAL other than to compile the report. Indeed, the inclusion of the report in the
appendices to Mr Rhodes’ evidence was without any explanation at all.

Mr Rhodes claimed (in XX) that he believed HAL had reviewed its consultation
scheme prior to making the planning application. However, there was no evidence
of any such review. Nor does there appear to have been consultation on such a
review, although the process followed in 2011 would suggest that it is HAL’s
practice to consult on changes to its compensation arrangements.

He also pointed to the Noise Action Plan (2014)°*® as having reviewed mitigation at
Heathrow, but he had to concede (XX) that it was not produced in contemplation of
the appeal proposal and in fact it postdates the submission of the planning
application the subject of the appeal.

On the basis of Mr Rhodes’ evidence there is no reasonable conclusion other than
that HAL has not complied with paragraph 3.39 of the APF.

Mitigation proposed between LOAEL and SOAEL: residential properties

HAL’s Statement of Uncommon Ground (SOUG) addresses what mitigation is
provided “between LOAEL and SOAEL” and a long list is provided. We make four
points here.

First, in a context in which HAL has failed to identify a noise level for LOAEL, it is
not clear what HAL can mean by “between LOAEL and SOAEL” in the SOUG.

Secondly, it is readily apparent that of all the measures identified, only one is
directed specifically to the appeal proposals. In the SOUG HAL says, “With specific
reference to the appeal proposals, runway alternation during easterlies will provide
respite for communities during easterly operations as well as westerly operations.
The proposals seek to implement an important mitigation measure.” With the
exception of alternation, not one of the remaining measures identified within the list
was relied upon as scheme mitigation within section 6.14 of the ES, nor within Mr
Thornely-Taylor’s written evidence.*** This is very obviously ex post facto
rationalisation of HAL’s position.>*°

32 p18 table 8

%3 cD02/06

34 See Mr Thornely-Taylor’s PoE at p62 para 8.5.4.

3%5 HAL’s Statement of Case suggested that various existing measures at Heathrow met the
second aim of the NPSE, but this was not supported in Mr Thornely-Taylor’s evidence.
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Thirdly, as Mr Fiumicelli emphasised, alternation will not provide “mitigation” or
“minimisation” for those residents of Cranford newly overflown on departures; the
extent to which they will be overflown or not provides the parameters of the harm
they will suffer, not a form of mitigation (a matter returned to below).**°

Finally, because each of those measures is presently in place at Heathrow - the
1000ft rule for example,*’ it is to be concluded that they have already been taken
into account in the noise assessment, in that they have informed the extent of noise
impact. It is not apt to describe such measures as scheme mitigation.

In truth, no mitigation at all is proposed by HAL between LOAEL and SOAEL which
is scheme specific and which addresses the noise impacts arising from the
development. That is contrary to the statutory development plan, contrary to the
NPSE, contrary to the NPPF and contrary to the PPG.

Mitigation proposed between SOAEL and UAEL: residential properties

Although HAL do not acknowledge it in the SOUG, the scheme specific mitigation
proposed does not begin at the agreed SOAEL level of 63dB LAeq, 16h. Eligibility
for insulation begins when a property is not only within the 63dB LAeq, 16h contour,
but also experiences a 3dB change. The effect of the combined eligibility criteria is
that only a tiny area is covered: very few properties (175 in total®*®) qualify for the
noise insulation scheme. That can be seen on figure B attached to the June 2015
technical note produced after the inquiry by HAL “Noise Contours and Insulation
Schemes”. We address what the Authorities regard as the unmitigated residual
impacts below.

There is also a dispute between the Authorities and HAL as to what standard the
noise insulation should be directed to achieving. The Authorities maintain that the
aim should be to meet the standards set out in BS8233:2014 in order to provide a
satisfactory internal noise environment within the homes eligible for the insulation
scheme.®*° HAL would not wish a standard to apply. HAL seems to consider that
the matter can be left to a noise assessor to recommend whatever measures can be
undertaken “as far as is reasonably practicable having regard to an engineering
solution that is cost-effective and feasible and without the need for further
regulatory approvals” with a view to “reducing internal noise levels” (our
emphasis).*®° There is no standard applied; and much uncertainty here, even for
the few properties that are actually eligible for mitigation. As Mr Fiumicelli explains
in his proof of evidence®®?, it is important to incorporate BS8233:2014 in the
mitigation scheme, especially in the light of the guidance in the PPG.%**? Whilst Mr
Thornely-Taylor sought to gloss over it**®, the guidance is up to date and relevant,

%% Mr Fiumicelli EiC, XX and re-x

357 See Mr Burgess’ PoE p8 para 3.2.3

38 CD01/02 ES p110 table 6.31, cf Mr Thornely-Taylor’s PoE at p58 and his RPoE at p8 para
4.1.1 which both wrongly suggest 350.

3%9 See eg the Authorities Note in respect of s.106 Unilateral Undertakings at paragraph 5(iv)
360 Unilateral undertaking — “Noise Insulation Measures” definition.

%61 And in his oral evidence in chief

362 See paras 5.5.29-5.5.32 and Table 5.1 and 7.1.19 and Table 7.1 of Mr Fiumicelli’s PoE.
%63 para 4.1.12 of Mr Thornely-Taylor's RPoE
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in particular because it provides clear and established noise levels (based on
existing guidelines issued by the World Health Organisation).3%

Section 8 of Mr Thornely-Taylor’s proof of evidence seeks to argue that the level of
63 dB LAeq 16hrs is an appropriate figure for insulation, but the points made are
unconvincing. His comments on secondary glazing and ventilation can be compared
with those of Mr Fiumicelli with reference to the PPG and BS8223%%°. Mr Thornely-
Taylor has turned a blind eye to the guidance in the PPG, that insulation is
appropriate at levels below SOAEL, and also to the guidance in the up to date BS
8223 (based on WHO guidelines). As to Mr Thornely-Taylor’s assertion that some
householders do not take up offers of noise insulation, no detailed evidence on this
was given and Mr Rhodes said in cross-examination that the reason for non-take up
of HAL’s existing day noise insulation scheme was because of the significant costs
notwithstanding a contribution. This should be taken into account in considering
whether that scheme is sufficient for those newly within the 69dB LAeq, 16hour
contour who do not wish to relocate (see above).

Mr Thornely-Taylor’s reference to the EEA Technical Report 11/2010 does not assist
his argument either, because it refers to an increase in the gradient of the curve
relating to the percentage “highly annoyed” at a level below 63 dB LAeq 16hrs. His
reference to Lnight is also of limited assistance to him because, as he notes, the
relationship between Lnight and LAeq 16hr varies with location and modal split, and
even taking at face value his assertion that a noise insulation threshold of 63 dB
LAeqg 16h may broadly achieve mitigation at 55 dB Lnight, despite there being no
evidence submitted to prove this; it means there will still be some people below a
day time noise level of 63 dB LAeq 16h level who will be above the 55 dB Lnight
interim target of the WHO Night Noise Guidelines for Europe who will not be offered
noise insulation.

Mr Thornely-Taylor’'s arguments to suggest that 63 dB LAeq 16hrs is “appropriate”
for this scheme appear the more unconvincing when one notes that HAL are offering
noise insulation substantially below 63 dB LAeq 16hrs as part of the proposed third
runway noise mitigation measures (on which we comment elsewhere in these
submissions).

Mr Thornely-Taylor’s efforts to justify a lower limit for the offer of a contribution
towards the costs of noise insulation of 63 dB LAeq 16hrs can be sharply contrasted
with the approach of the other airport within the M25 i.e. London City Airport; which
offers to fully resource the installation of noise insulation from a much lower
threshold of 57 dB LAeq,16 hrs.3%°

The scheme fails to avoid significant adverse impacts between SOAEL and UAEL.*®’

364 See Table 4 and the notes

365 In particular at paras 5.5.2-5.5.32 and 7.1.17-7.1.19 of Mr Fiumicell’'s PoE

368 Mr Fiumicelli’s oral evidence

%67 NB, it cannot be said, as was said by HAL by reference to the Noise Action Plan, that the
Secretary of State has approved the content of the noise compensation schemes because that
document does not contain the relevant detail of the schemes
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UAEL

372. At UAEL, which is agreed to be 69dB LAeq, 16 hour (or its equivalent, see the
Authorities’ SOUG), there is a home relocation assistance scheme.

373. INQ22 provides the details of the scheme specific relocation assistance scheme.
Properties are eligible if they come within the 69dB LAeq, 16 hour contour shown on
the plan attached to the Unilateral Undertaking and experience daily external noise
levels of 69dB LAeq, 16 hour or more. It is the only document available to the
inquiry which provides any sort of review of the relocation scheme (we have
considered the requirement to carry out a review, per paragraph 3.39 of the APF,
earlier). As Mr Rhodes confirmed (XX), it was not carried out by HAL but by him,
and only in the course of the inquiry when the point was raised.

374. It appears from INQ22 that the sums offered as part of the home relocation
assistance are: a £5,000 lump sum + 1.5% of the value of the property sold, to a
maximum of £7,500. As Mr Rhodes confirmed (in XX), there has been no change to
the package since 2005.

375. INQ22 offers no understanding of the actual costs of moving. Mr Rhodes accepted
(XX) that it did not consider estate agency fees, surveying fees, legal fees,
mortgage fees or some of the practical costs of moving — fitting out a new property.
He accepted (XX) that INQ22 is not an adequate or sufficient review of the
adequacy of the £12,500 sum. The Secretaries of State will have to conclude about
whether the package is appropriate. Reference to the Noise Action Plan being
approved by the Secretary of State does not assist HAL here. The details of the
financial assistance are not set out in that document.

376. Those newly coming within the 69dB LAeq, 16 hour contour, who are eligible for the
relocation scheme but who do not want to relocate, will not be eligible for the
proposed insulation scheme. This was a query raised by the Inspector during the
conditions/s.106 session of the inquiry and the answer is confirmed in HAL'’s
technical note “Noise Contours and Insulation Schemes”. As a result of the 3dB
change criterion, only very small areas are included within the noise insulation
scheme; and those areas do not include areas within the 69dB LAeq, 16 hour
contour (see figure A). Those people will be eligible for HAL’s existing day noise
insulation scheme based on the 1994 69dB LAeq, 16 contour, but as we note
elsewhere, that scheme does not match current noise contours. Mr Rhodes
suggested that take up of that scheme had been limited by its condition as to part
funding and HAL did not suggest it complied with the APF.

Schools

377. On the basis of eligibility criteria of: (1) being newly within the 63dB LAeq, 16 hour
and (2) experiencing a +3dB increase in noise exposure, the ES concluded that
although 13 schools stood to be significantly adversely affected by noise caused by
the development, none were eligible for mitigation.**® This was said to be “in
accordance with the guidance in the APF”. 3%

368 CD01/02 ES p94 para 6.8.55 and p110 table 6.31
%69 CD01/02 ES p94 para 6.8.56
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379.

380.

381.

382.

383.

384.

In HAL’s Statement of Case (September 2014), suggested draft heads of terms for
the s.106 planning obligation seemed to indicate a change (section 6 under noise
mitigation at 5). That was confirmed in a letter dated 1 October 2014 to
Hounslow.3"°

Two things then happened. The +3dB change criterion was dropped and HAL
abandoned reliance on BB93.

As a result of changing the eligibility criteria, 9 of the 13%*"* schools identified in the

ES as likely to be significantly adversely affected by noise caused by the
development were proposed to be eligible for HAL’s mitigation scheme. It follows
that there are still schools that even HAL consider likely to be significantly adversely
affected, which will not receive any mitigation at all.

HAL’s position in the letter of 1 October 2014 was to look only at the 63dB LAeq, 16
hr contour. The letter said, “we acknowledge that Hounslow have expressed
concerns with the use of the 16 hour average metric, however, we consider that our
offer complies with the advice contained within the Government’s Aviation Policy
Framework”.

It is worrying that HAL now insists on using that metric as the basis for deciding
eligibility for mitigation, because, as noted earlier, it masks impacts. It is critical
that the first filter for eligibility is one which allows proper assessment, including
being able to evaluate alternation properly, with regard to the duration of the school
day (pupils would not benefit from alternation after 3pm). This is why the 8 hour
Leq is vastly superior to the 16 hour Leq and has been relied upon by Hounslow in
identifying the schools which are likely to be significantly affected and require
mitigation.3"?

Hounslow is concerned that eight schools are likely to be significantly adversely
affected by aircraft noise from the appeal proposal, but will receive no mitigation at
all.

They are:
(i) Berkeley Primary School
(ii) Cranford Community School
(iii) Norwood Green Infants School
(iv) Norwood Green Junior School
(v) St Mark RC Secondary School
(vi) The Heathland School
(vii) Springwell Infant

(viii) Springwell Junior.

3’ Mr Thornely-Taylor’s Appendix 2 p66

3’ It is not clear whether how the ES or the letter intended to treat Cranford Junior/Cranford
Primary, as one school or two.

32 INQ26

www.planningportal.gov.uk/planninginspectorate Page 82



Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

Community buildings

385. The ES identified that five healthcare facilities will suffer significant adverse noise

386

387.

388.

389.

390.

effects arising from the scheme during daytime periods. So far as HAL are
concerned, none is eligible for any mitigation.*"*

Residual unmitigated effects

. Alternation, which is heavily relied upon by HAL, is only a mitigation measure for

communities already affected and who will benefit from the proposals, such as
those living to the west of the airport. It is not mitigation for those newly
overflown. The APF does not treat respite for those newly overflown as a mitigation
measure.®’* Alternation will not mitigate or minimise the harm caused by the
increased flights and “new” noise for people newly overflown, as Mr Fiumicelli
explained.®® Moreover, people living closest to the airport and who already
experience the highest noise levels but happen to be located approximately mid-
way between the approach and departure tracks of each runway will not experience
a meaningful reduction in noise when the runways alternate, instead they will only
get a change in the direction from which the loud noise propagates. Those people,
who HAL acknowledge will suffer adverse effects, deserve proper mitigation, but the
mitigation proposed falls well short of what should reasonably be expected from
HAL. HAL says that the impact is limited by the fact that it occurs c¢.12% of the
time, but that will equate to a significant proportion of the year, and it will be
remembered that schools will not benefit from alternation after 3pm (the 8 hour
LAeq perfectly fits the school working day). Mr Fiumicelli explained in some detail
the limitations of the benefits of respite."®

There will be significant residual impacts which will go unmitigated if HAL'S scheme
were to be accepted unchanged, unacceptably reducing the quality of life and
risking the health of the community living around Heathrow.

Residential properties

Using the 16 hour Leq contour, tables 6.11 and table 6.13 of the ES shows that of
the 1,950 additional dwellings within the 60dB contour or above
(600+900+400+50), only 525 (175+350) will be eligible for any mitigation, leaving
1,600 dwellings without any mitigation.

Of those 1,950 dwellings, 1,700 will experience a +3dB change and are therefore
categorised within the ES as suffering significant adverse effects.®*’” 1,175 homes
(1,700 — 525) or more than 3,000 people will suffer significant adverse noise

effects, on the basis of the 16 hour Leq, using HAL's measure of significance, but
they will not have any real mitigation of the adverse noise effects they will suffer.

Using Lden, far more people come within the contours identified as significant
by HAL (55Lden is the threshold for significance in the secondary assessment).
Mr Thornely-Taylor suggested at one point in XX that greatest weight should be

373 CD01/02 ES p95 para 6.8.60 and 6.8.62

374 See paras 3.28 and 3.32

37> In his oral evidence

378 See paras 7.1.5-7.1.16 and his oral evidence.
%77 CD01/02 ES p85 table 6.12
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given to the contours with the greatest number of people in them, which, he
acknowledged, would be Lden contours. As can be seen from table G7 of
Appendix G, the total number of dwellings significantly adversely affected would be
4,650 and as above, only 525 would be eligible for any mitigation.

Another way of expressing the residual impact is to consider the matter in the
context of LOAEL, SOAEL etc. It is Government policy (expressed in the NPSE and
NPPF and detailed in the PPG) that adverse effects, ie those between LOAEL (54dB
LAeq, 16 hours or the equivalent) and SOAEL (63dB LAeq, 16 hours or the
equivalent) should be both “mitigated and minimised”. In this case, HAL has not
proposed mitigation (properly described), for any noise impact below SOAEL.

The reason HAL seems to have arrived at this position, is its approach to what the
APF says. With page 63 of the APF in mind (“noise insulation and compensation™)
Mr Rhodes was asked whether for the purpose of judging the adequacy of
mitigation, he needed to look further than that page. He said, “lI wouldn’t preclude
anyone from doing that, but I find everything | need on this page, | think the
Inspector will too. [This page] is informed by other policy. Giving full weight to
that, the guidance is distilled into this page.” HAL gives no force to the words “as a
minimum” within paragraph 3.39, not applying them to the threshold for mitigation
but only to what financial assistance might be offered (leaving aside the question of
how far the LAeqg 16 hr metric is useful at Heathrow airport). In effect, HAL ignores
the overarching policy at 3.12 that “overall policy is to limit and where possible,
reduce the number of people in the UK significantly affected by aircraft noise” and
the link between the APF and NPSE at 3.13. It does not accord fully with paragraph
123 of the NPPF nor address properly the first and second aims of the NPSE by
providing scheme specific mitigation directed to mitigating the harm that would be
suffered as a result of this development. In terms of paragraph 2.23 of the NPSE,
HAL has not “avoided” the significant adverse effects of the appeal proposals on
health and quality of life. In terms of paragraph 2.24 of the NPSE, HAL has not
taken “all reasonable steps” to mitigate and minimise the adverse effects. In terms
of the PPG, HAL’s proposals do not “avoid” the significant adverse effects” of the
scheme nor “mitigate and reduce to a minimum” the adverse effects. Moreover,
there is also a total disregard of paragraph 3.28 of the APF. HAL has not
demonstrated that it has made “particular efforts” to mitigate the adverse effects of
the proposals (indeed, HAL chose to ignore this paragraph). So too, in effect, does
it ignore statutory development plan policy, which requires “full account” to be
taken of environmental impacts, “sufficient” and “adequate” mitigation. The same
can be said for HAL’s approach to the other, non-residential impacts to which we
return below.

In the Authorities’ submission, the residual impacts for residential properties are
significant and unacceptable.

Schools

As noted above, there are eight schools which the Authorities judge likely to be
significantly affected by aircraft noise, which will not receive any mitigation if
planning permission goes ahead with the obligations in the s.106 Unilateral
Undertakings unchanged. Given the seriousness of the implications for children’s
schooling, the Secretaries of State should not judge this acceptable.
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398.
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Community buildings

Five healthcare facilities would suffer significant adverse noise effects arising from
the scheme during daytime periods. None would be eligible for any mitigation.

Outdoor space

It appears that the ES carried out no quantitative assessment of noise impacts on
outdoor public or private amenity areas®’® and where it has considered impacts on
outdoor public amenity spaces this is for a limited number of locations; and based
on a subjective appraisal did not consider mitigation is necessary. It was Mr
Fiumicell’'s evidence that HAL should provide funding to provide, improve and
maintain facilities in local open public amenity spaces; and, he suggested,
community access via public transport to Quiet areas and areas valued for
tranquillity outside the 54dB LAeq, 16h noise contour.3"°

Mr Thornely-Taylor’'s response was not to scoff at such suggestions, but to say that
“Heathrow already operates a number of community funds where grants can be
applied for community focussed projects which can include improvements to
outdoor amenity areas”.*®*® That may be true, but it does not address in any secure
or committed way the impact of the development on outdoor amenity areas local to
the airport, which seem largely to have been left out of account by HAL.

Authorities’ case on necessary mitigation

A full explanation of the mitigation which the Authorities regard as necessary in
order to properly mitigate the impacts of the scheme and thereby comply with
policy has been set out in the Authorities’ evidence and identified in short form in its
SOUG, and will not be repeated here. A proper and fair reading of the letter dated
28 April 20153 is not that it is promoting mitigation based on the LAeq 16hr
contour; instead it answered HAL'’s specific questions. It made clear its approach to
mitigation by reference to a suite of measures and clearly did not adopt HAL’s basis
of the 16hr LAeq except on the premise that the Inspector and Secretaries of State
would reject the Authorities’ case. As Mr Fiumicelli confirmed (in re-examination),
he advised the Authorities on that letter, and the letter and his proof of evidence®®?
are entirely consistent.

In the light of the detailed comments made above, it suffices that we make the
following short points in support of the Authorities’ mitigation proposals.

For residential properties, mitigation begins at LOAEL of 54dB LAeq, 16 h or its

equivalent and then, in proportion to the external noise environment and having
regard to what internal noise levels should be achieved, the mitigation requirements
increase in a stepped manner.

For schools, the Authorities maintain that it is the 8hr contour which should be used
to identify eligible schools, in that it will allow proper assessment of the effect of

378 See INQ45 for contour plans showing public open spaces.
39 Mr Fiumicelli PoE p73 para 7.19 bp6

%80 Mr Thornely-Taylor RPoE p13 paras 4.5.1-4.5.2

381 INQ10 pp68-73

382 |n particular paras 7.1.17-7.3.2
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departures eastwards on the northern runway on the particular school. The
assessment, which needs to be bespoke, then seeks to either achieve BB93
standards or minimise the extent to which they are exceeded.

For community facilities, the Authorities consider that the five healthcare facilities
which have been identified®®® as likely to be significantly adversely affected should
be offered mitigation.

For outdoor areas, and starting at areas within the 54dB LAeq, 16 hour contour
(LOAEL), HAL should be required to reconsider their position and offer mitigation to
address the effect on such areas, as a necessary part of mitigating the impacts of
the scheme. Mr Fiumicelli’s evidence®®* offers suggestions as to how that might be
done, as summarised within the Authorities’ SOUG.

Fairness

HAL argued that providing mitigation at a “lower threshold” than is used in existing
schemes at the airport would result in unfairness. In our submission, the provision
of appropriate mitigation is fair and proper; and if that were to give rise to
differences around the airport, that is a matter for HAL to resolve if it considers that
to be necessary, but it is not clear why it would give rise to such differences — those
within the contour (and whatever other eligibility criteria applied) would be entitled
to mitigation, those outside would not.

When the HAL technical note “Noise Contours and Insulation Schemes” is
considered, the argument is even weaker than it first appeared. A comparison
between the insulation scheme proposed as part of the appeal and the “day
insulation scheme boundary” (marked in green on figure A) shows that the
insulation schemes are based on different thresholds and in the main would benefit
new households. However, no substantive evidence was submitted to demonstrate
this and the Authorities would have wished to question it. In any event, it can be
concluded that the LAeq,16 hr noise contour of 69 decibels that HAL uses does not
match or follow a modern noise contour of LAeq,16 hr 63 decibels and that there is
no evidence to demonstrate that there is no material difference.

At the heart of HAL’s objection is appreciation that if a lower threshold were used,
or more appropriate metric, more people would benefit from insulation. That is not
unfair, it is just contrary to HAL’'s commercial interests.

AIR QUALITY (Issue (V))
HAL’s position

The final version of the s.106 planning obligation>®® offered by HAL includes a
£540,000 air quality contribution, to be paid towards the air quality mitigation
measures, which are “Measures to improve vehicles used in the bus fleets passing
through Longford with the objective of reducing the NOx emissions from such
vehicles to achieve Euro VI or better emission standards”. Clause 2.3 (re the
application of the regulation 122 test) does not apply in respect of the obligation to

%83 CD01/02 p95 para 6.8.60
384 On page 73
385 Unilateral undertaking (final version for engrossment)
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pay the air quality contribution. That means that whatever the conclusions of the
Secretaries of State about the regulation 122 tests (necessary, directly related to
the development, fair and reasonable in scale and kind), if planning permission is
granted and implemented, that sum will be payable. At the same time, we
understand that HAL maintains that the contribution is unnecessary.>®®

408. The implications of HAL’s decision to offer the air quality contribution need to be
considered. In the Authorities’ submission, the only correct inference to draw is
that HAL recognises that the contribution is in fact necessary to address the
scheme’s air quality impacts. HAL must have its own reasons for not wishing to
make that concession.

409. The practical effect of HAL’s offer was that the issue of air quality was dealt with not
in inquiry session, but in a manner akin to an informal hearing, with the Inspector
taking an inquisitorial role, as befitted what had become a relatively uncontentious
issue. However, in light of HAL’s apparent refusal to accept that the contribution is
necessary, the issue must be addressed.

Development plan policy

410. Regional and local tiers of the development plan require that air quality impacts are
mitigated. Professor Laxen’s written evidence makes that clear;%®” and will not be
repeated, save to note the following.

411. Policy 7.14 of the London Plan 2015%® “Improving Air Quality” should be read as a
whole. Part B(c) contains a requirement that development should be at least “air
quality neutral” and significantly in this case,®*®° “should not lead to further
deterioration of existing poor air quality (such as in areas designated as Air Quality
Management Areas).”

412. Policy EM8 of the Hillingdon Local Plan: Part 1 (2012)°°° says that, “all development
should not cause deterioration in the local air quality levels and should ensure the
protection of both existing and sensitive receptors”.

413. Policy A2 of the Hillingdon Local Plan Part 2 (2012)3°* deals specifically with
planning applications within the boundary of Heathrow airport. It requires that such
applications “should include sufficient measures to mitigate for or redress the
effects of the airport on the local environment”.

414. Professor Laxen’s evidence also addresses the NPPF,%%? APF3® and the PPG.%%
Again, save to note that the statutory development plan is relevant and up to date,

386 Counsel for HAL in the air quality session said: “HAL will do all that it reasonably can to
improve air quality. We will not take [the contribution] away if it is found not to be
necessary”.

387 See Professor Laxen’s PoE ppl10-13

388 cD01/19

389 Hillingdon has declared an AQMA for nitrogen dioxide that covers all of the borough to the
south of the Chiltern-Marylebone railway line, see Professor Laxen’s PoE p13 para 3.40

3% cp01/20

%1 cpDo1/21

392 professor Laxen’s PoE p7 para 3.9 and on

393 professor Laxen’s PoE p9 para 3.16 and on

394 professor Laxen’s PoE p8 para 3.11 and on
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415.

416.

417.
418.

419.

420.

being consistent with the aims and objectives of national policy and guidance, what
he says need not be repeated.

It is Professor Laxen’s evidence that the London Councils guidance should be taken
into account in the decision.®*®> Mr Whall has not sought to suggest otherwise. He
could hardly do so, given that the ES relies on it.**® The London Councils guidance
sets bands at which there are certain recommendations, for example Air Pollution
Exposure Criteria (“APEC™) B — “May not be sufficient air quality grounds for refusal
however appropriate mitigation must be considered”, or C — “refusal on air quality
grounds should be anticipated...”.3’

The decision to end the Cranford agreement

In Mr Whall’s written evidence, he said that the ending of the Cranford agreement
was on the basis of assuming higher predicted NO2 concentration increases than
will actually result from the appeal proposal.®**® That is not in dispute, but as
Professor Laxen pointed out, the modelling done as part of that work predicted that
concentrations would be substantially lower than are now being measured.**° The
assumptions made at that time“°® were overly optimistic about decreasing trends.
Professor Laxen warns against making similarly overoptimistic assumptions now.

The main issues between the Authorities and HAL
The main air quality issues between the parties are:
For the annual mean objective:
(i) Calculating the correct baseline
(ii) The effect of the development
(a) The correct number of ATMs for a worst case assessment
(b) Exceedence of the annual mean objective.
For limit value
(i) Relevance
(ii) Scheme effects
Annual mean objective — calculating the correct baseline

The baseline adopted by HAL is for 2013, for which it has a detailed inventory and
model verification. Monitoring results are available for Green Gates, but this site is
located about 15m away from Bath Road and well away (—180m) from the A4. Itis
also not as near to the airport as some existing properties. In other words it is not
representative of the worst case.

39 professor Laxen’s PoE p21 para 5.16 and his appendix A12
%% cD01/02 para 7.7.69-7.7.75

397 professor Laxen’s Appendix A12

%% Mr Whall PoE p12 para 3.2.11

399 professor Laxen RPoE p2 para 2.1

490 2007 — see Mr Whall PoE p12 para 3.2.7

401 Comment in air quality session
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Professor Laxen concluded that he needed to rely on modelling to arrive at an
appropriate 2013 baseline.**? HAL has not presented results for 2013. However, it
has presented results for 2017. These have been used by Professor Laxen to
calculate the 2013 baseline, which can be used to represent an “Adjusted set of
2017 concentrations with no downward trend”, see his appendix A16.%%®

In respect of the 2017 baseline, three issues were considered at the air quality
session: meteorology, traffic modelling and trend assumptions. Professor Laxen
explained that he made adjustments only in respect of the latter and observed that
the concerns he has about meteorology and traffic modelling mean there is all the
more reason to ensure there is realism about trend assumptions, particularly over
such a short period of time to 2017.4%

There seemed not to be a dispute between Mr Whall and Professor Laxen that it is
appropriate for an air quality assessment to be carried out on the basis of
“reasonable worst case” assumptions.

Professor Laxen’s concern about meteorology was that Mr Whall had not selected a
“reasonable worst case” year, but rather, had used the worst of only three years he
had considered.*®

HAL'’s traffic modelling evaluation report made clear that there were significant
uncertainties in relation to the road traffic NOx contributions. In his written
evidence Professor Laxen said this: “... there must be some considerable
uncertainty associated with the modelled contributions of the road traffic (even after
adjustment). This will give rise to uncertainty as to the absolute concentrations
near to the roads in the study area”.*%®

Mr Whall accepted that there are discrepancies between some of the traffic flows in
HAL’s model and those measured by DfT and that some of those discrepancies were
quite large.*®” He acknowledged that the model may continue to under-predict NO2
concentrations in some areas.**® However, he argued that this would not apply in
locations such as the Green Gates site in Longford.*®® Professor Laxen’s reply in the
hearing session was that Mr Whall’'s argument was not supported by the measured
data in that location.

The principal issue between the parties in relation to the baseline was whether it
was appropriate to assume a substantial downward trend in concentrations to 2017.
There are three points to note here.

492 See Professor Laxen’s PoE p20 para 5.14

403 See the first page of A16 at p73 and then the Adjusted Concentrations’ ‘Base’ column in
Table A16.1 of DL PoE Appendix A16 (page 74). Note that Receptor 3 is Green Gates at 35.0
HMg/m3 and Receptor 114 is the highest at 39 ug/m3. Note also that Receptors 113 and 114
are both on different facades of one property at the western end of Bath Road in Longford -
see Figure 7-3 in the ES (CD/01/02).

404 See Professor Laxen’s PoE ppl18-21 and his appendix A16

495 See Professor Laxen’s PoE p19 para 5.9 and Mr Whall’s RPoE para 2.3.6

406 professor Laxen PoE p19 para 5.7

497 Mr Whall RPoE para 2.2.2

4% Mr Whall RPOE para 2.2.4

499 |bid para 2.2.5
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428. First, the downward trend in concentrations assumed by HAL accounts for its
conclusion that there will be no exceedence of the annual mean objective in 2017.
HAL assumes a downward trend of 8%*'° between 2013 and 2017. While
Mr Whall's written evidence describes Professor Laxen as “using this 9% increase...
to suggest that very minor exceedences... will occur”.”** NB the difference between
8 and 9% results from rounding within the calculation necessary to exclude the
effect of the downward trend assumption.

429. Secondly, there is no credible evidence that trends have in fact been decreasing.
The trend plot for Green Gates produced by Professor Laxen to aid discussions at
the air quality session excludes the years up to 2004 (on the basis of a query raised
by Mr Whall in his RPoE**?). Even excluding those years, there is no significant
downward trend shown.

430. Finally, because there is considerable uncertainty about the matter, in order to use
a reasonable worst case, no downward trend should be assumed.

Annual mean objective — the effect of the development

431. The entire ES is based on 480,000 ATMs.**® It is testament to the sensitivity of the
area (and the effect of the development on annual mean objective and limit values)
that HAL now seeks to re-base its air quality assessment (and no other part of the
ES) so that rather than 480,000 ATMs, it is based on something less.

432. Mr Whall's written evidence seems not to be consistent. In his proof of evidence he
suggests the use of 471,400 ATMs.*** His appendix 4 suggests that 470,400 ATMS
should be used.**® Neither can possibly represent a reasonable worst case,
because, as appendix 4 shows, in 2 of the 7 years included, the higher figure has
been exceeded. In 4 of the 7 years, the lower figure has been exceeded.

433. Mr Burgess agreed (XX) that the purpose of the introduction of ACDM is to allow
Heathrow to use as much of its capacity as possible, without exceeding the cap. In
all the circumstances, the cap of 480,000 is an appropriate reasonable worst case
and should be used.

434. Professor Laxen’s analysis shows exceedences of the annual mean objective.*®
Mr Whall's written evidence had seemed to claim that beneficial effects elsewhere
might “balance” harmful effects in Longford.**” Sensibly, HAL did not seek to claim
at the air quality session that mitigation became unnecessary on the basis of
benefits elsewhere. It was Professor Laxen’s evidence at the air quality session that
annual mean objective exceedence justified the mitigation sought.

410 See DL at PoE para 5.14 and CW RPoE para 2.4.5
411 Mr Whall RPoE para 2.4.2

#12 Mr Whall RPoE para 2.4.6

413 CcD01/01 ES para 4.7.9

414 Mr Whall PoE p24 para 5.2.14 2nd bp

415 Mr Whall PoE appendix 4 3rd para

41® His appendix A16

417 Mr Whall PoE p27 para 6.1.4 3rd bp
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Limit value - relevance

Professor Laxen explained (during the air quality session) that in his opinion, air
quality professionals have been slow to address the importance of the
Government’s obligation to secure compliance with EU limit values.**®* He made
reference to the Supreme Court judgment in the case of R (on the application of
ClientEarth) v SofS [2015] UKSC 28 in emphasising that achieving compliance with
limit values is not optional. It was his view that planning decisions should take
account of limit values; and should contribute to compliance.

Limit value - scheme effects

There are existing significant exceedences of the limit value, as shown in Professor
Laxen’s Al figure 3 and see also the roadside locations in figure 4. The scheme
makes those exceedences worse.*'® At the air quality session, Professor Laxen
explained that the adverse effects shown within table B5.1 justify the mitigation
sought by the Authorities.

Conclusion on air quality matters

A judgment about the significance of effects is required, in deciding whether the
mitigation sought by the Authorities (and agreed by HAL) is necessary.

Professor Laxen calculates that exceedence of the annual mean objective in
Longford is likely as a result of the scheme.**® Moreover, again, on the basis of his
work, 24 receptors would fall within the APEC-B band within the London Councils
Guidance. That means consideration should be given to appropriate mitigation (see
above).

Applying the new IAQM guidance on judging significant effects, Professor Laxen
indicates that 25 receptors in Longford would experience a “moderate adverse”
effect caused by the scheme.*** He says, “in my view these impacts are significant
and therefore necessitate mitigation”.*%?

Finally, he says that the worsening of a limit value exceedence would conflict with
the policies he set out in section 3 of his evidence. It would “certainly justify
mitigation”.**®

For any or all of those reasons, it should be concluded that the proposed mitigation
iS necessary.

PLANNING OBLIGATIONS AND CONDITIONS

s.106 obligations

. Following the conditions/s106 inquiry session the Authorities submitted a note on

3 July 2015** providing their comments on the two unilateral undertakings offered

418 See Professor Laxen’s PoE p6 para 3.2 and 3.3

419 See Professor Laxen’s RPOE p4 para 4.1 and Appendix B — B5.
420 gee his PoE at p21 para 5.16

421 See his POE at p16 para 4.11 and p21 para 5.17-5.18

422 See his PoE p22 para 5.19

423 See his PoOE p22 para 5.24
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by HAL. Some comments have resulted in minor changes, as HAL’s response
explains, which are welcome. Others, in the main regarding points of principle,
have not. While those points will not be repeated here, the Authorities maintain
them and ask the Secretaries of State to take them into account in the context of
the Authorities main case and the evidence in support of it.

Conditions

The Authorities submitted a list of conditions to the Inspectorate, on 3 July 2015.4%°
Three of the conditions suggested by the Authorities will be considered further here.
However, before turning to the details of the proposed conditions, it is appropriate
to address whether, in light of the separate airspace change process (if and to the
extent that it applies), it is open to the Secretaries of State to impose conditions to
prevent the introduction of full or further partial mixed mode, removal of westerly
preference or further night flights.

The PPG provides guidance here. It makes clear that the essential test is “relevant
to planning”.*?° It is the Authorities’ case that the conditions advanced by them are

indeed “relevant to planning”.

There is no authority that we are aware of that deals specifically with the
relationship between the planning regime and that controlling airspace changes.
There are, however, numerous decided cases which consider the way in which the
overlap between planning and other regulatory regimes should be addressed in
planning decisions. Relevant authorities establish that the fact that an impact might
be capable of being regulated under a different regime does not necessarily mean
that the only option available to a decision maker is to leave that matter to be
addressed under that regime.**’ It is open to the decision maker to refuse planning
permission, or impose a condition, as is appropriate in all the circumstances.

In his written evidence, Mr Rhodes sought to suggest that the Authorities propose
these conditions in order to wrest control over airport matters which are not their
proper purview.*?® Nothing could be further from the truth. As Mr Rhodes had to
concede in cross examination, the Secretaries of State are seized of this planning
decision and it is they who are asked to decide now whether the proposed
conditions are necessary and appropriate in the context of relevant development
plan policy and paragraphs 109, 123, 203 and 206**° of the NPPF. The PPG,
properly interpreted, does not provide a bar against the imposition of the conditions
that the Authorities seek; in all cases it is left to the decision maker to determine
the appropriateness of proposed conditions.**® Moreover, it is clear from the APF
itself that the Government actually contemplates that conditions (and/or s106
obligations) can be imposed to address noise effects arising from development

424 Cranford LHR- s106 note 03.07.015

425 150703 List of Conditions_v.final.doc

426 See also the NPPF at para 206. PPG reference: ID21a 004: “specific controls outside
planning legislation may provide an alternative means of managing certain matters (for
example, works on public highways often require highways’ consent” (our emphasis).
427 See Lethem v SSTLG [2003] 1 P&CR 2 at [19-20], Hopkins Developments v First SS
[2007] 1 P&CR 25 at [11] and Harrison v SSCLG [2010] JPL 885 at [20-22]

428 Mr Rhodes’ RPOE p12 paras 3.12-3.14

429 Applying to s106 obligations as well as conditions

430 Reference ID: 21a-004-20140306 (see cross-examination of Mr Rhodes)
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proposals at airports where there is an influence on aviation.**' The fact that there
is another regime dealing with air space changes does not alter the position that the
Secretaries of State will be considering the question of conditions (and s106
obligations) in the light of Government policy and fully aware of all material
considerations. In all the cases below, it is open to the Secretaries of State to
conclude on the evidence available that there is a necessity now for conditions to be
imposed. Nor in such circumstances can there be anything wrong in principle or
practice with the imposition of such conditions simply because that would require an
application to be made to the Local Planning Authority for variation if necessary
(with the opportunity of appeal to the Secretary of State should that be
necessary).**?

Mixed mode
This is the condition requested:

“There shall be no suspension of runway alternation at Heathrow airport, save
in the following circumstances:

e [For] safety reasons;
< When one runway is closed; or

= As a tactical temporary measure, to increase the flow of arriving aircraft
only, when severe inbound congestion occurs in the air, or is likely to occur,
involving airborne holding delays of thirty minutes and at least twenty minutes
delay in the inner stacks.

No later than 28 days after the end of each season, the airport operator shall

provide a report to the local planning authority providing details of any and all
occasions on which there has been suspension of alternation. The report shall
include the number of movements out of alternation per month, detailing the

reason for the suspension of alternation for those movements.”

In drafting the condition, the Authorities sought to reflect the current position at
Heathrow (ie excluding enhanced TEAM and the other proposed changes trialled
during the Operational Freedom trial which are supported by the Airports
Commission and which increase the instances of suspension of alternation at the
airport).

There are five important reasons why a condition is necessary to prevent either full
mixed mode or further partial mixed mode at Heathrow.

First, the introduction of full mixed mode, or further erosion of alternation runs
directly contrary to the central aim of ending the Cranford agreement, that is to
provide full alternation in order to benefit those living to the west of the airport.

Secondly, a linked point, the introduction of mixed mode, or further erosion of
alternation would give rise to significant adverse noise impacts for the communities
around Heathrow and therefore should be resisted. Adding Capacity**® concluded

431 See generally s3 and in particular paras 3.10, 3.20 and 5.6-5.7
432 just as was done in the Terminal 5 case.
433 cD01/24
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that mixed mode could be introduced within the current ATM cap.”** On whatever
basis, a “key impact of mixed mode operations would be the loss of ‘runway
alternation’ on the existing runways which currently provides communities below
the flight paths with predictable periods of relief from aircraft noise”.**®

Thirdly, because the planning application the subject of the appeal creates the
physical conditions which would allow the introduction of full mixed mode (or
greater use of partial mixed mode), it is necessary to impose a condition now in
order to prevent that from taking place.

Fourthly, neither full nor increased use of partial mixed mode has been the subject
of assessment within the environmental impact assessment for the scheme. Itis
clear that if the cumulative assessment had been done properly, it would have
shown significant adverse effects and would provide further support for the
imposition of a condition now.

Finally, there is no good reason for the decision not to be taken here, where the
issue arises. The noise impacts arising from mixed mode are so serious that they
should be addressed here and prohibited by condition. It is open to the Secretaries
of State to impose such a condition, notwithstanding the existence of a separate
airspace change process, even assuming that a further airspace change consent
was necessary after any necessary consents had been granted for full alternation on
easterlies.

Westerly preference
This is the condition suggested:

“There shall be no change to the system of “westerly preference” at Heathrow
airport. Aircraft should take off towards the west and arrive from the east, so
long as the tailwind for landing aircraft is less than five knots, the runways are
dry and there are no strong crosswinds.

No later than 28 days after the end of each season, the airport operator shall
provide a report to the local planning authority providing details for each
month of the number of take offs and landings under westerly operations and
easterly operations, with details of wind direction, wind speed and weather
conditions.”

Again, in drafting the condition, the Authorities sought to reflect properly the
existing operations at Heathrow. The reporting requirement is necessary in order to
allow for proper monitoring.

Mr Fiumicelli’s evidence addresses the effects of removing westerly preference.
He says:

“The modal split sensitivity testing in table G12 of appendix G to the ES shows
that without the Cranford agreement increasing the proportion of easterly
operations eg by removing westerly preference increases the number of
persons exposed to aviation noise above 63dB LAeq, 16 h and causes the

434 |bid p76 para 3.93 3rd bp
435 |bid p81 para 3.107
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range of increases in noise due to removing the Cranford agreement to
expand. This leads the GLA, [Hillingdon] Council and LB Hounslow to seek to
maintain westerly preference as a means of balancing the modal splits during
easterly operations to minimise the number of persons exposed to higher noise
levels with a commensurately greater incidence of annoyance and risk of direct
health impacts.”**°

459. It is clear from the noise section above that the noise impact from removing
westerly preference would be significant. The cumulative assessment within the ES
did not include it, although it would appear from Mr Burgess’ evidence that HAL has
every intention of implementing the change, but does not wish to do so in advance
of implementing the end of the Cranford agreement.**’

460. Again, had the cumulative assessment been done properly and included the
removal of westerly preference, it would have shown an increased and significant
adverse noise effect. This is all the more reason to impose a condition now.

Night flights
461. This is the condition suggested:

“No additional movements shall be introduced at Heathrow airport in either the
Heathrow night quota period (2330-0600 hours) or the WHO night period
(2300-0700 hours). For the former, that limits movements to 2,550 in the
airport’s Winter season and 3,550 in the airport’s Summer season.

No later than 28 days after the end of each season the airport operator shall
provide a report to the local planning authority detailing the number of flights
per month in the night quota period and WHO night period.”

462. As with the previous suggested conditions, the Authorities have sought to reflect
properly existing operations at Heathrow.

463. A condition is necessary because although further night flights have not been the
subject of assessment within the environmental impact assessment, it is obvious
that they will give rise to significant noise impacts around the airport. As we have
already noted, HAL has said that it will not proceed with trials of additional night
flights for the time being, but the decision has been taken only “until further
notice”,**® rather than having been ruled out. It is acknowledged that increasing
night flights would bring benefits to Heathrow in the form of increased flexibility and

that the executive committee could revisit its decision when it chose to do so.**°
CONCLUSION

464. For the foregoing reasons, it is respectfully submitted that planning permission
should be refused and the appeal dismissed.

436 Mr Fiumicelli PoE p77 para 7.4.1 3rd bp
437 Mr Burgess’ POE p26 para 5.2.38

438 Mr Burgess XX

439 Mr Burgess XX
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THE CASE FOR HEATHROW AIRPORT LIMITED (HAL)**°
INTRODUCTION

465. The Closing Submissions on behalf of Heathrow Airport Limited are structured so as
to address each of the Inspector's main issues*** under the following headings:

a. Noise;

b. Air Quality;

C. Adequacy of the Environmental Statement;

d. The Health and Equalities Impact Assessment;
e. Cumulative Assessment;

f. The Noise Barrier and Green Belt; and

g. Conditions and Planning Obligations.

466. A summary of Heathrow Airport's current operations, the Cranford Agreement, the
background to the ending of that Agreement, and the reasons why the physical
works now applied for are needed in order to facilitate full alternation on easterlies
are provided in HAL’s opening submissions**?. A summary description of those
matters is also included as Appendices to HAL’s Closing Submissions**>.

OVERVIEW

467. The Appeal Proposals are unusual in that they are not intended to deliver any
additional capacity, or to achieve any significant commercial benefit for HAL as the
developer. Whilst HAL's evidence is that there will be some benefit in terms of
increased resilience (which is in the public interest)**, that is not the primary
reason for making the application. Nor would it be credible to suggest that HAL is
pursuing this appeal, and committing to the very substantial sums of money it has
offered for mitigation, in order to realise that relatively modest operational
benefit**®. In XX, DF quite fairly accepted that the implementation of full easterly

40 The Inspector’s view based on the closing submissions of HAL - having regard to the
material points made in the Authorities’ submissions on disputed matters of fact and law
(INQ/65) and HAL’s response (INQ/66). The full, unedited, texts of HAL’s opening and closing
submissions are given at INQ/3 and INQ/64

441 1dentified in the Inspector’s Notes Following the Pre-Inquiry Meeting (7 April 2015),
section 3, and on Day 1 of the Inquiry.

2 INQ/3

443 Appendix A deals with Heathrow’s current operations, the effect of the Cranford
Agreement and the reasons why the physical works now applied for are needed to facilitate
full easterly alternation. Appendix B deals with the background to the ending of the Cranford
Agreement.

444 HAL/MB/P/1, para. 4.4.2 and MB EiC, Day 8.

445 In the ACS the Authorities do not suggest as much. They refer to HAL's acknowledgment
of some operational benefit (paras. 136-137), but that is neither controversial nor in any way
inconsistent with HAL's case.
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alternation is not for the benefit of HAL, but to achieve a wider public interest
446

objective™.

HAL has taken those steps because the Government has made very clear that this
is what it wants HAL to do in order to achieve the public interest objective of
“redistribute[ing] noise more fairly around the airport”**’. Thus the Appeal
Proposals are intended to implement the Government's decision, so as to bring to
an end the current unfair distribution of noise from Heathrow’s existing operations
on easterlies.

In determining that the current absence of alternation on easterlies should be
brought to an end, the Government was very well aware both that there would be
winners and losers in terms of noise impacts, and of the essential pattern and
distribution of those impacts. Nothing material has changed in that respect**®.

HAL has identified a package of mitigation and compensation measures that aligns
with the Government's up to date and most directly relevant policies, and is fair and
proportionate having regard, inter alia, to its existing schemes. Those existing
schemes form an important part of the NAP**°, which the SoST approved and
adopted as appropriate in 2014**°. It is perhaps inevitable that there will be calls
for more, but this is not a case where a wholesale recasting of Heathrow’s approach
to mitigation and compensation is justified. Save where its offer is more generous
than a strict application of the APF might suggest, HAL's approach has been to
provide what the Government has said it expects. That is not only eminently
reasonable as a general approach, it is also particularly appropriate when regard is
had to the nature of the development that is being proposed here.

Against that background, HAL might be forgiven for expecting that LBH would have
no difficulty in approaching its decision-making in the positive way required by the
NPPF, looking for solutions rather than problems***. However, it has only been
through the process of XX that the witnesses called on behalf of the Authorities
have been willing to acknowledge the following basic but nonetheless crucial
points*?:

a. All of the concerns raised in the RfR relating to the adequacy of the ES
are not only capable of being addressed through the Regulation 22*°* process,
but in so far as they arise they would have to be addressed by that route.

i. LBH was under a statutory duty to use Regulation 22 to overcome
what it perceived as a concern®*, but breached that duty when it
resolved instead to use that concern as a reason to refuse planning
permission.

446 DF XX, Day 1PM (NB: The Authorities state that this concession was made prior to hearing
the evidence of Mr Burgess)

447 CD/01/25, para. 74; see also, Appendix B.

448 HAL/RTT/P/1, section 8, and paras. 9.1.3 and 9.1.4; and DF XX, Day 1PM

449 CD/02/06.

450 Under the provisions of CD/02/01.

451 cD/1/16, paras. 186 to 187.

452 The Authorities have no record of such wholesale agreement

423 CD/01/15.

454 Regulation 22(1), EIA Regulations CD/01/15
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ii. The same duty would now apply to the Inspector and the
Secretaries of State, if either were to conclude that more information
was needed*®®.

iii. The concerns over the adequacy of the ES do not, therefore,
constitute a legitimate reason for the refusal of planning permission.

b. All of the concerns raised by the RfR in relation to the adequacy of
mitigation are capable of being addressed either by the imposition of suitable
conditions, and/or by requiring HAL to enter into a suitable obligation or
obligations. In each case it was agreed by the Authorities that if the
Secretaries of State regarded HAL's offer as inadequate, the solution lay in one
or other of those means, and not the dismissal of the appeal**°.

C. The only other concerns raised in the RfR (Green Belt/visual impact)
were not relied upon as a freestanding RfR, because if the other concerns are
overcome it is common ground that VSC would exist to justify and outweigh
any harm caused by the proposed Noise Barrier**’. There is no dispute that
the Noise Barrier is in an appropriate location, would be in an appropriate form
(subject to conditions securing control over detailed design), and should be
provided if the operational changes are to be put into effect.

Thus, crucially, it can be seen that there is no element of the case presented by the
Authorities that, even if their case is accepted in full by the Inspector and
Secretaries of State, could properly be said to justify a decision to dismiss the
appeal and refuse planning permission. In each case there is a solution, readily
available*®. In that respect, the position of the Authorities actually dissolves into
the positive approach adopted by the Royal Borough of Windsor and Maidenhead —
broad support subject to adequate mitigation*>®.

Against that background, there can be no satisfactory explanation for the
conclusion that the Authorities now ask the Inspector and Secretary of State to
reach. In the ACS it is now said on behalf of the Authorities that "planning
permission should be refused and the appeal dismissed”. That is not a submission
that can properly be made, consistent with the clear and consistent evidence given
by the Authorities' witnesses. The highest that their case could legitimately be put
is that planning permission should be granted, and the appeal allowed, subject to
securing adequate mitigation measures and controls.

NOISE
Introduction

The single issue that consumed the most Inquiry time concerned the noise impacts
of the Appeal Proposals and the appropriate mitigation*®°. RfR 1 contains

455 Regulation 22(1), EIA Regulations CD/01/15

46 See e.g. LF XX, Day 6 PM and AW XX, Day 8 AM

457 AW XX, Day 8 AM

458 cD/01/16, para. 203.

459 Letter from ClIr Bathurst (dated 18 November 2014); and INQ/32.

460 Reflected now in the fact that 56 of the 120 pages of the ACS are dedicated to this single
issue.
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essentially two complaints. Firstly, that HAL had failed to demonstrate that the
Appeal Proposals would not result in significant adverse noise impacts on the health
and wellbeing of residential populations, users of schools and community facilities.
Secondly, that the Appeal Proposals fail to provide adequate and sufficient
mitigation measures to affected residents, schools and community facilities users to
offset the resultant negative noise and associated health and wellbeing impacts.

RfR 3 also concerned noise impacts. It alleges that the ES accompanying the
Appeal Proposals does not adequately describe the likely significant effects from
noise impacts or adequately set out measures to prevent, reduce and where
possible offset any significant adverse effect on the environment.

Overview of HAL’s evidence on noise

RTT's evidence set out HAL’s assessment of the likely noise impacts of the Appeal
Proposals. It is to be found in his POE*®*, and Chapter 6 of the ES to which that PoE
refers, his RPOE*®?, and in the extensive oral evidence that he gave to the Inquiry.

The effect of the Appeal Proposals will be to remove 10,500 people from the 57dB
LAeq 16hr contour at the expense of placing an additional 5,500 people into the
63dB LAeq 16hr contour®®®. Overall, more people will benefit from the Appeal
Proposals than will suffer adverse effects. 36,100 people will experience beneficial
reductions in noise of greater than or equal to 1dB, with 18,500 experiencing
adverse increases of greater than or equal to 1dB and 4,450 experiencing
significant adverse effects of greater than or equal to 3dB, where exposure is at
least 57dB LAeq, 16hr*®*. No people will experience significant beneficial effects.
Although HAL adopted the Laeq, 16 hr metric as its primary assessment, HAL'’s
evidence demonstrates that the results of its assessment do not show material
changes in the overall impact of the Appeal Proposals using different metrics*®°.
RTT's evidence explained that the ES considered a number of assessment metrics
and effects and associated significance to changes in these. The assessment
metrics considered a number of receptor types. This is summarised in section 6.3
of RTT's PoE, from which it can be seen that there was a wealth of information
provided to enable a thorough and rounded understanding of the noise impacts
associated with the proposed changes.

The ES provided:

a. a primary air noise assessment using the 16 hour LAeq metric, with the

results presented in (+ or -) increments of 1dB (A)*®°;

b. a secondary assessment using the Lden index, again using increments
of 1dB (A)*°';

C. frequency and changes in easterly movements;

461 HAL/RTT/P/01.

462 HAL/RTT/RP/01.

463 HAL/RTT/P/01, p. 46.

464 HAL/RTT/P/01, p. 46.

485 HAL/RTT/P/01, para. 7.2.33 onwards.
466 CcD/01/02, paras. 6.7.18 to 6.7.22.
467 CcD/01/02, paras. 6.7.25 to 6.7.29.
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480.

481.

482.

d. respite/relief contours and percentages during easterly operations;

e. a calculation of the population "annoyed" and "highly annoyed" with and
without easterly alternation*®®;

f. sensitivity tests using the range of westerly/easterly modal splits
experienced over the last 20 years*®?;

g. 8 hour single mode contours*’®;

h. a night time noise assessment using the L night index”*’*;

i. specific assessments were undertaken for education, healthcare,

community facilities and places of worship?’?;

j. ground noise impacts were assessed using 1dB (A) increments*’?; and

K. combined air and ground noise assessments were undertaken*’*.

It is notable that despite the fact that RfR 3 alleges a failure adequately to describe
the likely significant effects from noise impacts, there was no serious suggestion
during the Inquiry that it was necessary to have yet further assessment and/or data
using some different noise metric in order properly to understand the likely
significant environmental impacts as a result of the changes to the noise
environment?’®. Furthermore, even where HAL provided additional information
using alternative metrics (including Lden and LAmax), the Authorities have not
actually used that information in framing their evidence before the Inquiry*’®.

Insofar as other metrics were originally sought by LBH, RTT's PoE explains why they
are not reasonably required*’’, and his evidence on those points was not challenged
either by DF's oral evidence or in XX.

The changes to the noise environment come about from the introduction of
alternation on easterly operations, which results in respite percentages on easterly
approaches becoming 50%*’®, compared with the current situation whereby relief
on the arrivals track to O9L is less than 10%, while under the arrivals track to O9R it
is around 95%*"°. Hence the proposals lead to predictable respite under the arrivals
tracks.

468 cD/01/02, paras. 6.7.30 to 6.7.34.

489 cD/01/02, paras. 6.7.35 to 6.7.37.

470 cD/01/02, para 6.7.37.

471 CD/01/02, para. 6.8.46.

472 cD/01/02, paras. 6.8.51 to 6.8.63.

473 CD/01/02, para. 6.9.

474 CD/01/02, para. 6.10.

47> The ACS seeks to resurrect reliance on N70 (paras. 370-371), but without any suggestion
either that any mitigation should be based on it, or that in its absence the ES is legally
inadequate. No regulation 22 request has ever been made in relation to N70, and no
questions were put to RTT about its use in XX.

47® The Authorities dispute this pointing to the PoE of Mr Fiumicelli (Sections 5,6 and 7)

47" HAL/RTT/P/01, paras. 6.5.3 to 6.5.19.

4’8 Subject to the use of TEAM, which has tended to result in arrivals on the alternate runway
for approximately 5% of the time.

47 HAL/RTT/P/01, para. 7.2.12.
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As a result of the Appeal Proposals: 350 dwellings would become eligible for HAL'’s
proposed residential insulation scheme®®®; 175 dwellings would become eligible for
HAL'’s proposed home relocation assistance scheme*®'; and 10 educational
establishments would be eligible for HAL’s proposed community buildings insulation
scheme®®?. HAL is also proposing a scheme to mitigate noise induced vibration,
should this occur?®®®.

HAL’s evidence therefore both confirms the findings of Government’s own
assessment which supported its decision to end the Cranford Agreement*®** and
demonstrates that the effects of the Appeal Proposals have been adequately

assessed and that adequate and appropriate mitigation is proposed.
Noise policy context

The Authorities all relied on various local development plan policies as furthering
their cases that mitigation is required beyond that being offered by HAL. That
theme is then returned to in the ACS*®*®. However, as JR explained*®®, during their
evidence each planning witness accepted that the policies they relied upon did not
add anything to the detailed policies contained within the APF, NPSE and NPPF.
Specifically,

a. LF accepted that policy 7.15 of the London Plan was “drafted to accord
with” the NPSE and that there were “no material differences” between the
London Plan, the NPSE and the APF*®’;

b. DC confirmed that the policies in LB Hounslow’s UDP were useful only as
“background policies” and that they “do not add anything” to the policies in the
APF and NPSE*®®; and

C. AW accepted that the development plan policies did not contain the level
of detail found in the APF, and confirmed that if the Secretaries of State

conclude that the Appeal Proposals accord with the policies in the APF, it was
not LBH’s case that they should nevertheless refuse planning permission based

on local policy*®°.

486. Those positions accord with the approach taken by JR to the local development plan

policies relied upon by the Authorities, namely, that those policies are not

480 HAL/RTT/P/01, para. 8.4.3.

481 HAL/RTT/P/01, para. 8.4.9.

482 HAL has set out, in a note accompanying its UUs, a table reconciling the various names
given and used during the Inquiry and in the relevant documentation to each of the
educational establishments eligible for HAL’s proposed comity buildings insulation scheme.
See also HAL/RTT/P/01, paras. 8.4.14 to 8.4.24.

483 HAL/RTT/P/01, paras. 8.4.25 to 8.4.26.

84 CD/02/05

485 See e.g. paras. 212-231

486 JR EiC, Day 9PM.

487 LF XX, Day 6PM.

488 DC XX, Day 7AM.

489 AW XX, Day 8AM.
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inconsistent with the APF and NPSE and that ultimately, examination of local
policies at the Inquiry has “not added a great deal” to the APF and NPSE*®°.

The APF is the only policy document which sets out detailed policies on when, and
at what noise levels, insulation should be offered to mitigate adverse noise impacts.
Each of the local policies is at such a level of generality that they do not materially
add to the approach set down in the APF. In XX, AW accepted the following
important points as being common ground:

a. The APF provides the primary policy source for determining the
acceptability of noise impacts from aviation.

b. The APF provides the primary and most detailed guidance to inform the
appropriate level of mitigation which should be secured.

C. A great deal of weight should attach to the APF in striking the planning
balance and determining the issues in this appeal.

In the light of that common ground, the argument advanced in the ACS that JR was
wrong to say that the APF has "primacy"*°* is misguided.

The approach in the APF of course accords with that in the NPSE and the NPPF, both
of which it post-dates. So far as the underlying principles and policy aims are
concerned, the documents are (unsurprisingly) entirely aligned and saying the same
thing. So far as detail and the application of those principles and policy aims to this
specific context are concerned, the Government's view on the correct approach is
set out clearly in the APF.

Para 3.20 of the APF refers to para 123 of the NPPF, which provides that planning
policies and decisions should aim to “avoid noise from giving rise to significant
adverse impacts on health and quality of life as a result of new development” and
“mitigate and reduce to a minimum other adverse impacts on health and quality of
life arising from noise from new development, including through the use of
conditions”.**? Both of those sub-paragraphs are accompanied by a footnote
referring to the explanatory note accompanying the NPSE*3.

The NPSE’s Noise Policy Vision is to “Promote good health and a good quality of life
through the effective management of noise within the context of Government policy
on sustainable development”*®*. That Vision is supported by three Noise Policy

Aims*°°:

490 HAL/JR/P/01, paras. 4.23 to 4.33; and JR EiC, Day 9PM. If anything, the submission in
the ACS that the policies which require that impacts are "adequately" or "sufficiently"
mitigated are "in perfect parallel with the NPPF" just brings one back to the same place.

What is 'adequate’ or 'sufficient’ in this context? The answer to that question is to be found in
the APF.

491 ACS para. 46

492 cD/01/16

493 cD/01/16, p. 29, fn. 27.

494 cD/01/03, p. 3.

495 cD/01/03, p. 4.
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Through the effective management and control of environmental, neighbour
and neighbourhood noise within the context of Government policy on
sustainable development:

. avoid significant adverse impacts on health and quality of life;

- mitigate and minimise adverse impacts on health and quality of life; and

- where possible, contribute to the improvement of health and quality of
life.

It is apparent that the first two of those aims are the same as those given in para
123 of the NPPF. Both the NPSE and the NPPF therefore require “significant adverse
impacts on health and quality of life” to be “avoided” and “adverse impacts on
health and quality of life” to be “mitigate[d] and minimise[d]”.

The NPSE defines “adverse impacts” as “LOAEL — Lowest Observed Adverse Effect
Level” and “significant adverse effects” as “SOAEL — Significant Observed Adverse
Effect Level”. Consequently, between LOAEL and SOAEL, the NPSE requires “that all
reasonable steps should be taken to mitigate and minimise adverse effects on
health and quality of life while also taking into account the guiding principles of
sustainable development” (emphasis added)*®°.

As JR explained in his EiC*®’, the principles of sustainable development are engaged

in this case, which is directly concerned with environmental improvement and
providing equity amongst those affected by noise from the airport*°®.

The NPSE does not set a value for SOAEL or for LOAEL. Instead, it notes that:

“It is not possible to have a single objective noise-based measure that defines
SOAEL that is applicable to all sources of noise in all situations. Consequently,
the SOAEL is likely to be different for different noise sources, for different
receptors and at different times. It is acknowledged that further research is
required to increase our understanding of what may constitute a significant
adverse impact on health and quality of life from noise. However, not having
specific SOAEL values in the NPSE provides the necessary policy flexibility until
further evidence and suitable guidance is available.”*%°

The APF reflects the guidance in the NPSE, and in the specific context of aviation
noise it states that:

“The Government’s overall policy on aviation noise is to limit and, where
possible, reduce the number of people in the UK significantly affected by
aircraft noise, as part of a policy of sharing benefits of noise reduction with
industry.”>®

That policy is specifically said to be consistent with the NPSE.>°*

49 cD/02/03, pp. 8 and 9.

497 JR EiC, Day 9 PM

498 See also HAL/JR/P/01, paras. 4.3 to 4.5.
499 CD/02/04, para. 2.22.

50 cD/01/17, para. 3.12.

%01 cp/01/17, para. 3.13.
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The APF then provides that as a minimum it expects airport operators to offer
financial assistance towards acoustic insulation to residential properties
experiencing an increase in noise of 3dB or more which leaves them exposed to
noise levels of 63dB LAeq, 16h or more.>** Furthermore, the APF provides that it
expects acoustic insulation to be offered to noise-sensitive buildings, such as
schools, where they are exposed to noise levels of 63dB LAeq, 16h or more>®.
Where that insulation is not appropriate or cost effective, the APF expects
alternative mitigation measures to be offered®*. It is of relevance to both of those
expectations that, as set out below, both RTT and DF agree that in this case, the
level of SOAEL is 63dB.

It follows that above the level of SOAEL, the NPSE, APF and NPPF require those
“significant adverse effects” to be “avoided”. In this respect, the APF expects that
where households are exposed to levels of noise of 69dB Laeq, 16h or more, those
households should be offered assistance with the costs of moving®®®.

Below the level of SOAEL, but above LOAEL, they must be “mitigate[d] and
minimise[d]”®°°. The Examining Authority’s Report and the Secretaries of States’
decision on the TTT Development Consent Order application confirms that the aims
of the NPSE are satisfied by the provision of acoustic insulation at the level of
SOAEL (whatever that is determined to be in the particular case), and by other
mitigation measures below that level.*®’ That is the approach that is being taken
here.

The Authorities’ stance is that this simple point of approach could not be distilled
from the TTT decision but as JR confirmed in RX, none of the differences in the
particular facts of the two cases go to the point of general principle that HAL takes
from it.

The relevant aims of the NPSE were of course the same, and reflected in what was
said in the Wastewater NPS°°®. The source of the noise was different, but that was
relevant only to the identification of the level at which SOAEL occurred, not to the
principle that acoustic insulation at that level was effective to meet the NPSE's first
aim. Similarly, the fact that the noise would be experienced for in excess of six
years does not affect the application of the policy aim, or the point of principle, and
nor was that relied on in the Secretary of State's reasoning on this issue in the DL.

Background to the ending of the Cranford Agreement®®®

The Government’s decision to end the Cranford Agreement in 2009 was taken only
after extensive consultation and consideration of the likely effects of taking that

%02 cD/01/17, para. 3.39.

503 cD/01//17 para. 3.37

%04 cD/01/17, para. 3.37.

%05 cD/01/17, para. 3.36.

%% cD/02/03, para. 2.24.

%07 cD/01/34, chapter 12; CD/01/35, para. 70; INQ/33; and JR EiC, Day 9PM and Day 10AM
508 See CD/01/34 p. 202, para. 12.184

99 Appendix B contains a more generalised summary of the background to the ending of the
Cranford Agreement. We note that the ACS now accepts that the background to the decision
is relevant (ACS para. 7), which is somewhat ironic given the complete failure of its witnesses
to deal with it, and its consequences, in any meaningful way.
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step. The consultation began in 2007 when the Government consulted on a series
of proposals related to adding capacity at Heathrow in the ACC.**° That
consultation process expressly considered the Cranford Agreement. The Cranford
Agreement was explained in detail,>* and then express consideration was given to
the noise impacts of bringing it to an end.>** Specifically, the ACC recognised that
ending the Cranford Agreement while retaining westerly preference would remove:

“... the highest number of people from the 57dBA noise contour (10,500) but
this is at the expense of increasing the numbers affected at 63dBA or more (by
up to 3,300).” °*3

Those impacts were informed by an assessment of noise impacts in the ERCD
Report, which we consider further below.>'* The Government’s provisional view was
then set out, namely:

“We believe that ending the Cranford agreement would redistribute noise more
fairly around the airport when it is operating on easterlies. Our provisional
view therefore is that there would be merit in ending the Cranford agreement,
regardless of any other decisions that are taken. However, the main issue that
arises from ending the Cranford agreement is whether it is preferable to
benefit large numbers of people by removing them from the 57dBA Leq
contour, at the expense of exposing smaller numbers of people to increased
noise at higher levels.”*'* (emphasis added)

The ACC then asked the specific question:

“Do you agree or disagree with the Government’s proposal to end the Cranford
agreement? What are your reasons? Are there any significant considerations
you believe need to be taken into account? If so, what are they?”°*®

The 2009 ACD expressly referred to the consultation document having “invited
views on the merits of maintaining or modifying” practices including the Cranford
Agreement®'’ before noting that the consultation was “one of the largest
undertaken by the Department [for Transport]” and had received nearly 70,000
responses, including technical reports submitted by the Authorities taking part in
this Inquiry, all of which formed part of the evidence base upon which the decisions
in that document were based.**® The sheer scale of that exercise was accepted by
DF in XX.>*°

In terms of the assessment of the effects of ending the Cranford Agreement, the
2007 consultation was expressly “supported” by the ERCD Report.**° The ERCD

510 cD/01/24.

511 CD/01/24, paras. 2.12 to 2.13 and 3.129 to 3.131.
12 cD/01/24, paras. 3.134 to 3.138.
513 CD/01/24, para. 3.137.

14 CD/02/05.

15 CD/01/24, para. 3.144.

18 €D/01/24, Question 9, p 97.

517 cD/01/25, para. 11.

18 cD/01/25, paras. 12 and 13.

519 DF XX AM, Day 2.

520 cD/02/05, p. iii.
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Report assessed the noise impacts of the various scenarios consulted upon, and its
findings were reported in the ACC.

508. As set out above, the ERCD Report identified that ending the Cranford Agreement
would remove 10,500 people from the 57dBA noise contour but add up to 3,300 to
the 63dBA contour®?!. The SoST was therefore aware of the significant effects that
were likely to result from the ending of the Cranford Agreement.

509. DF was at pains during XX and RX to emphasise that the ERCD Report was not a
formal EIA and that it had not sought to assess noise impacts. His view was that it
had instead simply identified and quantified impacts. However, in explaining the
methodology it employs, the ERCD Report clearly notes that different noise levels
result in different impacts:

“It has become general usage to describe 57, 63 and 69dBA Leq as denoting
low, medium and high community annoyance respectively, whilst noting that
57dBA Leq is also taken to describe the onset of significant community
annoyance...”>??

510. It follows that the ERCD Report identified that ending the Cranford Agreement
would remove 10,500 from experiencing “low community annoyance” at the
expense of exposing 3,300 people to “medium community annoyance”. It is not
therefore correct to characterise the ERCD Report as not having analysed the likely
effects. Furthermore, the ERCD Report judged that it was appropriate to make use
of the 57dBA noise contour, and the Government evidently felt that such an
assessment provided a sound and sufficient basis upon which to make its decision.

511. Notwithstanding his concerns, DF confirmed in XX that although his position was
that the decision of the SoST in 2009 to end the Cranford Agreement was taken “on
the basis of an inadequate assessment of noise” he was not asking the SoST to
review that policy decision, and he was not relying on any difference between the
broad pattern of impacts identified in the ERCD report and those in the ES.*%® It is
therefore not clear as to the significance of DF’s concern with the approach ERCD
Report nor is it clear what impact it could properly have on the determination of this
appeal.

512. The 2009 ACD explained that the SoST had “considered the responses to the
consultation in the light of the analysis in the consultation document”?*. That would
of course have included consideration of the detailed consultation responses
submitted by the Authorities®?®. It continued that:

“Ending the Cranford agreement would redistribute noise more fairly around
the airport and remove around 10,500 people from the 57dBA contour, albeit
at the expense of exposing smaller numbers (around 3,300) to higher levels of
noise. In the light of the Secretary of State’s decision not to support the
implementation of mixed mode and to retain runway alternation, ending the
Cranford agreement would also have the benefit of providing periods of respite

521 €D/02/05, p. 30, Table 5.2.
522 cD/02/05, para. 2.1.1.

523 DF XX, Day 2 AM.

524 CD/01/25, para. 74.

52> HAL/JR/A/02.
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during the day for all areas affected on both westerly and easterly
operations.”>%®

513. The ACD recorded the SoST’s conclusion as follows:

“The Secretary of State has therefore decided in the interests of equity to
confirm the provisional view set out in the consultation document. Therefore
the operating practice which implements the Cranford agreement should end
as soon as practicably possible. He notes that this would also enable runway
alternation to be introduced when the airport is operating on easterlies, giving
affected communities predictable periods of relief from airport noise.”
(emphasis added)>?’

514. The two paragraphs quoted above could not be clearer; the SoST’s decision clearly
recognises that the current situation, whereby there can be no alternation on
easterly operations resulting in persons under the flight paths being constantly
overflown, is inequitable, i.e. unfair. The SoST clearly falls into the category of
people DF identified in his PoE to whom the ending of the Cranford Agreement “may
appear ‘fairer’”>?°,

515. DF accepted in light of the SoST’s decision that it was “quite clear” that the fairness
of redistributing noise around the airport by implementing full alternation on
easterlies did not fall to be reargued at this Inquiry.**® The fairness of the
operational changes enabled by the Appeal Proposals is clear to see. The impacts of
current operations are plainly illustrated by the figures accompanying the ES. In
terms of those affected by easterly arrivals:

a. Figure 6.14 shows a marked disparity of impact on those in Windsor,
compared to those under the arrivals path to the southern runway.

b. Figure 6.15, showing easterly arrival tracks with full alternation is very
obviously more equitable, with communities under each arrivals track
benefiting from 50% relief, and therefore predictable respite according to the
alternation schedule.

516. Similarly, to the east of the airport, Figure 6.16 shows a manifestly lopsided
distribution of easterly departures. Figure 6.17 graphically illustrates how the
Appeal Proposals will result in a more equitable distribution of easterly departures.

517. Furthermore, the SoST was clear in 2009 that the operating practice implementing
the Cranford Agreement — namely, not operating full runway alternation on easterly
operations — and the resultant unfairness, should end “as soon as practicably
possible”.**® That exhortation was repeated more recently by the AC in its Interim
Report, where it recommended that:

526 CD/01/25, para. 74.

527 CD/01/25, para. 75.

528 HIL/DF/P/2, paras. 7.1.8 and 7.1.9.
529 DF XX, Day 2AM.

530 cD/01/25, para. 75.
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“Runway alternation should be enabled as rapidly as possible for easterly
operations. This will provide respite for those, particularly in Windsor, who do
not currently benefit from alternation.”>3!

518. The APF in 2013 further confirmed the ending of the Cranford Agreement, noting
that:

“Following implementation, noise will be distributed more fairly around the
airport, extending the benefits of runway alternation to communities under the
flight paths during periods of easterly winds, and delivering operational
benefits by letting the airport operate consistently whether there are easterly
or westerly winds.”>%?

Noise impacts of the Appeal Proposals

519. The RfR are identical to those recommended by the LPA’s Committee Report>*.

The reasoning in that Committee Report therefore led to and underpinned the RfR
against which HAL now appeals.

520. Itis notable therefore that DF, who was jointly instructed by all the Authorities to
provide their noise evidence to the Inquiry, expressly accepted in XX that his
evidence did not support, or endorse, the approach taken towards noise in that
Committee Report. Importantly, DF's evidence also did not support either the
mitigation measures said to be needed, or even the metrics upon which those
measures were based.

a. The Committee Report appraised the application on the basis that:

i. 55 Lden should be utilised, together with LAeq 1 hour and LA
max, to form the primary assessment®**; and that

ii. any persons experiencing an increase of 1 dB and also within the
55 Lden contour should be offered noise insulation®®.

b. DF confirmed he had not used Lden 55dB as his primary assessment,
and did not treat an impact of +1dB at 55Lden as being significant®*°. He also
confirmed that he did not suggest the use of a 1 hour LAeq in his PoE, either
as a basis for primary assessment or for determining mitigation. Similarly, it
was confirmed that his PoE did not suggest the use of LAmax as a primary
assessment. He accepted that his evidence did not therefore support the LPA's
position on which the decision had been made.

C. DT's evidence suggested a mitigation package based exclusively on the
use of LAeq 8 hour contours®®’. No such suggestion was made at the time of

531 CD/01/26, para. 5.44.

532 CcD/01/17, para. 1.63.

3% cD/01/03

534 CD/01/03, p. 85.

3% CD/01/03, p. 86.

3¢ HIL/DF/P/1, p. 59, para. 5.6.9.

537 HIL/DF/P/1, para. 7.1.19. HAL notes that in the SOUG submitted on behalf of the
Authorities, they have sought to resurrect the earlier request for mitigation based on the 16hr
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the decision. Furthermore, the letter sent on behalf of the Authorities on 28
April 2014 only suggested a mitigation package based on the use of a 16 hour
LAeq®®. (Inspector’s note: the Authorities take issue with this point as being
factually incorrect. For clarity, the letter actually says “Notwithstanding the
local authorities [sic] position in regard to the use of alternative metrics, if
HAL'’s preferred use of LAeq, 16hr, is to be assumed, the local authorities
consider the following thresholds for mitigation should ensure full mitigation
and compensation for the harm caused by the development proposal.”)

DF was not involved with the determination of the application®*°. It therefore

formed no part of the Authorities’ evidence (nor the LPA’s evidence individually)
that the analysis and reasoning in the Committee Report should be upheld at this
Inquiry.

There has been no material change in the noise impacts of the Appeal Proposals
from when the SoST decided to end the Cranford Agreement in 2009. The issue
therefore should not be about the assessment of noise impacts, but rather their
mitigation. DF accepted in XX that the Government knew that significant adverse
noise effects were likely to occur pre-mitigation when it decided to end the Cranford
Agreement. He also accepted that:

a. the fact that the ES also identifies such effects cannot in itself be a valid
RfR;

b. the only real issue is whether HAL's mitigation proposals are adequate;
and that

C. issues over measures of impact that do not ultimately lead to suggested
mitigation measures are not capable of leading to a different decision in
principle®®°.

Nonetheless, the Authorities took issue with HAL’s noise assessment in their
evidence and now at length in the ACS. This is addressed below.

The use of the 57dB LAeq 16hr metric

The use of metrics, and the debate over which metric is appropriate, or the most
appropriate, has relevance not only to the assessment and identification of
significant effects, but also to the provision of mitigation. To avoid repetition, the
issue of metrics is considered under this heading and not repeated under mitigation.
However, given DF’s acceptance that the main issue before this Inquiry is whether
the mitigation proposed is adequate, only metrics that go to mitigation can be
capable of leading to a different decision in principle.

It follows that despite the Authorities including no less than seven “appropriate
metrics” in their SOUG>", there are only two metrics falling for detailed
consideration:

LAeq metric, but that is not the case that DF sought to promote through his evidence to the
Inquiry.

38 INQ10, pp. 70 and 71.

39 Thus the LPA evidently did not find it necessary to seek experienced specialist advice
before making its decision (see ACS para. 265).

%40 DF XX, Day 1PM
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a. LAeq 16hr, which HAL uses as the basis for its mitigation proposals; and

b. LAeq 8hr, which DF uses as the basis for his mitigation proposals on
behalf of the Authorities.

In the light of DF's clear written and oral evidence as to what he was saying the
residential mitigation package should be based upon, HAL does not understand how
the Authorities can now submit that their suggested mitigation for residential
properties is based on 54dB LAeq, 16 hr, rather than an LAeq, 8 hr>*?. That was
not the mitigation that DF suggested in his evidence. The only attempt to link that
submission to DF's evidence to the Inquiry is at paragraph 366 of the ACS, where
reference is made in footnote 335 to Table 5.1 on page 56 of DF's proof of
evidence. However, Table 5.1 simply identifies what DF said were LOAEL, SOAEL
and UAEL. It does not contain his evidence about what mitigation is needed to
make the impact on residential properties acceptable. His evidence on that issue is
clearly set out at pages 71 to 72 of his PoE, and is based solely on LAeq, 8 hr. He
confirmed this in XX.

HAL’s assessment of the likely impacts of the Appeal Proposals takes the 57dB LAeq
16hr contour as representing the approximate onset of significant community
annoyance from noise.

Through the APF, the Government has taken a clear policy position on this issue:

“We will continue to treat the 57dB LAeq 16 hour contour as the average level
of daytime aircraft noise marking the approximate onset of significant
community annoyance.”

This was not a policy decision that was taken lightly, or in ignorance of the degree
of controversy surrounding the approach. The Draft APF recognised that “many
stakeholders in their response to the scoping document argued that people were
now more sensitive to aircraft noise and that a 57 dB LAeq,16h threshold was too
high”.>*® It also acknowledged that there was research, specifically the ANASE
Report, suggesting that people may now be relatively more sensitive to aircraft
noise than previously. However, notwithstanding that research, the Draft APF
continued that:

“... there is insufficient evidence to indicate a clear threshold noise level at
which it can be said with any certainty that there is an “‘onset of significant
community annoyance’

and

“As there is no conclusive evidence on which to base a new level, for the
present time we are minded to retain the 57 dB LAeq,16h contour as the
average level of daytime aircraft noise marking the approximate onset of
significant community annoyance.” ***(emphasis added)

>4 Noise SOUG, p. 6.

%42 ACS para. 429.

543 CD/01/31, para. 4.26.

>4 CD/01/31, paras. 4.26 and 4.27.
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The Draft APF then sought views on whether the Government should retain the
57dB LAeq, 16hr contour for this purpose. The Mayor responded to that consultation
expressing the view that it should not, and that a new noise metric should be
developed®*. The summary of responses to the Draft APF recognised that this was
the most commonly answered question.>*® Having had regard to all of those
matters, including of course the Mayor’s response, the Government decided to
continue to use the 57dB LAeq, 16hr contour for that purpose on the basis that:

“Although there is some evidence that people’s sensitivity to aircraft noise
appears to have increased in recent years, there are still large uncertainties
around the precise change in relationship between annoyance and the
exposure to aircraft noise.”**’ (emphasis added)

It follows that in preparing the APF, the Government considered arguments
advanced that 57dBA was too high a level, that more recent research suggests
people have greater sensitivities than in the past and that effects are experienced
below the 57dBA noise contour. Having considered those arguments, it decided to
retain the 57dBA threshold as policy in the final APF. As DF agreed, it is apparent
from the Summary of Responses that the Government recognised that this was a
hard issue, but decided that it was appropriate to adopt a policy position on this
matter, having regard to all that had been said by consultees®*®.

Furthermore, not only did the Government not have any conclusive evidence on
which to base a new level, but it is the LAeq 16hr metric that links back to dose
response evidence so as to allow a judgment to be made as to the level at which
people become annoyed. DF himself made reference to the “substantial body of
international research which uses and corroborates the use of the LAeq to assess
aviation noise”.®* That evidence simply does not exist for the LAeq, 8hr metric.>*°

The importance of having a clear and consistent Government policy position on this
matter cannot be overstated. The Foreword to the APF acknowledges that:

“History shows that we need an agreed policy everyone can stick to before we
try to act. Our aim is to achieve this through the Aviation Policy Framework
and the work of the independent Airports Commission. While the Commission
is considering the need for and location of any new airport to relieve the South
East, | set out here a policy framework to support and challenge our airports
right across the UK...”>*! (emphasis added)

The purpose of the APF is agreed to be to guide decision making and ensure
predictability and consistency in decision making by setting out “agreed policies
everyone can stick to”>*2. In XX of DF, the following matters were also agreed as
common ground in this respect:

545 HAL/JR/A/03, section 4.1 and section 4.5, paras. 91 to 99.
>4¢ cD/01/32, p. 37

%47 CD/01/17, para. 3.14.

58 DF XX, Day 1PM; and see CD/01/32 paras. 23 to 24

%49 cD/01/36, p. 6.

50 RTT in answer to an Inspector’s Question, Day 4.

%1 cD/01/17, p. 5.

552 XX DF, Day 1PM.
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a. The APF makes clear how important it is that the aviation industry has
confidence that the policy framework is sufficiently stable to underpin long
term planning and investment in aircraft and infrastructure®®, and this is
important not only for applicants for planning permission but also for the
public interest.

b. Having a policy saves time and expense and reduces uncertainty
because it is not necessary to debate the right approach each time a decision
falls to be made.

C. In the airport context, that is important because disputes about
methodology and approach in assessing noise and deciding on appropriate
mitigation have been very controversial and have taken up considerable
amounts of time in public inquiries. The Government would have been very
aware of all that when putting together the APF.

The APF’s use of the 57dB LAeq 16 hr contour is one of the policies that should be
stuck to for those reasons.>**

However, DF's evidence did not reference the background to the Government's
policy decision, or to the advantages and benefits of the metric chosen. In AW’s
evidence, reliance was placed upon paragraph 3.18 of the APF and what it says
about keeping "our policy under review in the light of any new emerging
evidence"®**. The same point is now relied upon in the ACS®*®, which invites the
Inspector and the Secretary of State to conclude that the Government's policy is
"out of date" in this respect®’. That is to misunderstand both the APF and the
nature of the policy-making process.

a. It is clear from paragraph 3.18 of the APF that there is a Government
policy on this matter, and therefore it is not an issue where the approach falls
to be determined from first principles on a case by case basis. AW accepted
this in XX>°8,

b. Policy review is a separate process from decision-making. A section 78
appeal is not a suitable forum for a review of whether Government policy is
appropriate. AW accepted in XX that any policy review process could not be
undertaken by means of a section 78 appeal, as this was concerned with
decision-making and not policy-making®>°. Reviews of Government policy
follow their own distinct process, and unless and until Government policy is
changed, it falls to be applied. That much is apparent from paragraph 5.4 of
the APF, which explains that:

"We will keep our policies under review and refresh them as needed: for
example if there are major changes in the evidence supporting our

>3 CD/01/17 p. 9, para. 5
>4 JR EiC, Day 9PM.

%5 CD/01/17, para. 6.30.
%6 See paras. 289 et seq.
557 ACS para. 351

58 AW XX, Day 8 AM

%9 AW XX, Day 8 AM
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policy objectives or in external circumstances. Any major changes will
be subject to public consultation.”

The ACS makes no reference to that clear statement in the APF, not does it
attempt to grapple with its implications.

C. No review has been initiated by the Government; there have been no
"major changes in the evidence". In XX AW confirmed that he could not point
to any Government decision to review its policy. HAL is therefore entitled to
expect that the Government will apply its policy as clearly articulated in the
APF.

The arguments advanced by the Authorities, through DF and then in the ACS, to
suggest that the 57dBA level is no longer appropriate are simply insufficient to cast
doubt on the Government’s decision to retain that level as marking the approximate
onset of significant community annoyance. The Government was clear in its
summary of responses to the Draft APF that:

“The Government recognises that the lack of conclusive evidence on
community responses to aircraft noise makes this a difficult area on which to
make policy. It is clear that there is no consensus on the best way to measure
the noise impacts of aviation.”>®°

It remains the case that there is no consensus on these issues. In seeking to
identify matters which might constitute a "major change" in the evidence, justifying
a departure from the Government's stated policy, DF relied solely on the findings of
the NNAS published in 2014.°°* This was said to support his view that the evidence
on community responses had in fact changed such that the Government should now
feel able to conclude with confidence that the 57dB threshold was no longer
appropriate, as people were annoyed by lower levels of noise. On that basis he
invites the Secretaries of State to adopt a new lower level of “around 53 to 54 dB
LAeqg 16h” as marking the approximate onset of significant community
annoyance®®?. In their SOUG, the Authorities have revised this to a flat 54dB LAeq
16hr level®®.

That position is not one that the evidence can properly support. As RTT
explained®®, the NNAS falls far short of the “conclusive evidence” that the
Government considered would be needed to justify a change of policy®®®, and which
was lacking, when it formulated the APF. Similarly, the NNAS falls far short of being
the “major change in the evidence supporting [the APF’s] policy objectives” that
would require a policy “refresh”®®. For instance, and crucially, the NNAS did not
consider dose responses and as DF admitted in XX, there is simply no way of
knowing if respondents who indicated increased annoyance were in fact exposed to
increased levels of noise®®’. No specific level of noise is identified in the NNAS as

%60 cD/01/32, para. 24.

61 CD/02/13.

%62 H|IL/DF/P/2, para. 5.5.16.
563 Noise SOUG, p. 7.

%64 RTT XX, Day 3 PM

65 CD/01/32, para. 24.

%66 cD/0117, para. 5.4

%7 DF XX, Day 2 AM
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being significant as a threshold, and nor is any indication given as to the degree to
which people may have become more sensitive to noise. The NNAS in that sense is
not comparable to either ANIS or ANASE in its approach, methodology, purpose or
level of detail. Furthermore, as RTT also explained, there were significant changes
in the survey composition compared to the previous NNAS which could well have
materially affected the answers given to the relevant questions®®®.

540. It follows that the evidence provided by NNAS of a shift in attitudes to noise is
simply insufficient to support the conclusions that DF invites the Secretaries of State
to reach, namely to reduce the threshold for the onset of significant community
annoyance to 53/54dB LAeq.

541. DF’s preferred metric was LAeq 8hr. This, of course, is also an averaging metric.
However, DF considered that the 8hr measure better reflected the operation of
runway alternation at Heathrow. He drew attention to the criticisms made by the T5
Inspector of the 16 hr measure (as does the ACS), but neglected to point out that
notwithstanding those concerns, and having considered the alternatives including
the LAeq, 8 hour®®® the T5 Inspector went on to conclude that:

"In the light of all these factors, my starting point is the effect Terminal 5
would have on the areas enclosed by the relevant LAeq 16 hour contours">"®

and to set the noise limit condition for the airport using that same metric. The APF,
which substantially postdates and would have been informed by the T5 decision,
provides further clarity — if any were needed — that the Government considers that
the LAeq 16 hr metric is appropriate.

542. The ES, of course, contained results using the 8hr metric.>”* If the LPA were of the
view that it was appropriate to assess the application on the basis of that metric,
they therefore had all of the information they required to make that determination.
However, as RTT explained, the 8hr metric has a number of drawbacks.

a. Firstly, it is not linked to any evidence of dose-response relationships,
and therefore lacks sufficient scientific underpinning to use it as a means of
determining the likely community response to any particular level of noise.
That is reflected in what is said in the CAA’s guidance in CAP 1165°2.

b. Secondly, it fails to reflect the overall experience of noise at any given
receptor as it includes only periods when that receptor is being overflown.
Given that the authorities all accept the importance of respite, adopting a
metric such as LAeq 8hr which leaves out of account that respite period,
cannot be appropriate as it simply does not reflect the overall picture of
aircraft noise exposure in the same way that LAeq 16hr does.

C. Similarly, there will be locations that will be overflown for only around
12% of the time; for 88% of the time they would not be overflown. In that
respect, it is noticeable that neither DF nor the LPA drew any attention to what

68 RTT EiC, Day 3AM; CD/02/13, Appendix V2.2.
69 CD/02/16 p. 355, para. 21.3.38.

5’0 CcD/02/16 p. 356, para. 21.3.40.

51 HAL/RTT/P/01, para. 6.4.5.

5’2 cD/02/12, p. 23
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an 8hr contour would show during a period of respite. A measure of
significance which does not reflect the experience for 88% of the time would
not be in any way balanced or representative of the totality of the experience.
Given that these Appeal Proposals are promoted in the interests of fairness
that would be inappropriate.

d. Thirdly, as DF accepted in XX use of the LAeq 8hr metric requires a
number of comparisons to be made, none of which could be ignored for the
purposes of assessment®>’®. RTT explained that this was needed before any
picture of the overall noise experience can be discerned. RTT suggested that
the following comparisons would be appropriate in assessing the change from
current operations to operating with full easterly alternation®"*:

i. easterly departures on 09L vs easterly departures on 09R;

ii. easterly departures on 09L vs easterly departures on 09L (on the few
occasions when they have taken place in the past);

iii. easterly departures on O9L vs westerly arrivals on 27R; and
iv. easterly departures on 09L vs westerly arrivals on 27L.

e. DF accepted in XX that the most frequently occurring scenarios would be
those that are most important to consider in that comparison assessment.
However, once all of those comparisons are taken into account and given
appropriate weighting, as RTT explained, one ends up in a position which is very
similar to that arrived at using the LAeq 16hr metric (albeit without the scientific
underpinning of evidence of dose-response relationships which exists for the
LAeqg 16hr metric). Had the Government considered it to be appropriate to
undertake such a convoluted comparison exercise using different weightings of
8hr LAeq contours for the country's largest and most important airport, it would
no doubt have made that clear in the APF, together with some sort of empirical
justification for doing so. It did not. Instead, it chose to retain the use of the
LAeq 16hr metric.

f. In this respect, it is notable that in his submission in response to the
AC’s Draft Appraisal Framework, DF himself recommended the use of LAeq 16hr
as a measure of annoyance, and only recommended the use of 8hr for night
periods®’®.

g. Fourthly, the result of DF's adoption of his preferred 8hr time period is
to divorce the metric from the triggers for insulation and compensation in the
APF, which are based on the LAeq 16 hr metric.

h. It follows that use of the 8hr metric also divorces the metric from
SOAEL. The TTT decision makes it clear that SOAEL is aligned with established
noise insulation thresholds (which for aircraft noise use the 16hr metric).
Although DF purports to identify a SOAEL using the 8hr metric®’®, there is in

53 DF XX, Day 2 PM

5" RTT EiC, Day 3AM; and HAL/RTT/R/1, para. 4.1.17.
55 CD/01/36, p. 10, Table 1, first row.

5’ HIL/DF/P/2, p. 56, Table 5.1
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fact no guidance, policy or precedent expressing SOAEL in terms of LAeq 8hr
(with the exception of the night period, 23:00 to 07:00). It is simply not
correct for the Authorities to suggest in the ACS that HAL agreed with DF's
views on what constitutes SOAEL using other metrics®>’’. No reference is given
in support of that submission.

i. Appeals to the uniqueness of Heathrow and its system of runway
alternation can go nowhere; the Government was clearly aware of the situation
at Heathrow when it promulgated the APF (not least because it was identified as
an issue by the T5 Inspector in his criticisms of the use of the LAeq, 16hr
metric, and the APF itself refers to the ending of the Cranford Agreement) yet it
chose not to make separate provision for Heathrow.

543. For all those reasons the LAeq 16hr metric is therefore the appropriate metric to
use for the primary assessment of the noise impacts of the Appeal Proposals, their
significance and the mitigation required.

544. The ACS seeks to suggest that the decision to use the LAeq 16hr metric in the ES
was unexplained and unjustified®’®. It overlooks the fact that the APF, which ended
the previous uncertainty over the Government's policy position on this issue (which
began with the publication in March 2011 of Developing a sustainable framework for
UK aviation: scoping document, declaring the ATWP to be fundamentally out of
date), was finalised only shortly before the ES was finalised. Before then there had
been a period of policy uncertainty because the Government was consulting on what
policy it ought to adopt.

545. Before moving on it is however necessary to briefly consider the Lden metric. As
RTT explains, Lden is a composite metric, combining the Lday, Levening and Lnight
values, adding 5dB to Levening and 10dB to Lnight. HAL makes the following points
in respect of Lden:

a. Neither HAL nor the Authorities are advancing mitigation proposals in
this appeal, or a primary assessment, based on the Lden metric. Itis
therefore unclear to HAL why the Authorities have included it in their SOUG as
an “appropriate metric” for annoyance®’®.

b. The APF does not use Lden to identify either the approximate onset of
community annoyance or the appropriate level for the provision of mitigation
or compensation.

546. It follows that Lden is of limited utility for the purposes of determining the Appeal
Proposals. However, as RTT explained, HAL agreed to use Lden as a secondary
assessment in the ES (following the formal scoping exercise). HAL provided an
assessment using Lden to allow an assessment to be made using that metric in the
event that the decision maker found it a useful or helpful metric.

547. The assessment using the Lden metric is properly to be considered as secondary to
the LAeqg 16 hour assessment, and has consistently been treated as such in the ES

5’7 ACS para. 269
5’8 ACS para. 314
°® Noise SOUG, p. 6
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and in HAL's evidence®®. As RTT made clear in RX*®!, the former does not have the
same policy status and significance for the purposes of decision-making in cases
such as this, and nor does it benefit from being accompanied by associated
Government policy on what is required by way of insulation and assistance with the
costs of moving. That, he explained, was to be contrasted with the approach taken
to the production of the NAP, where there was a legal obligation for it to be
prepared by reference to Lden.

HAL'’s use of Lden as the basis of its mitigation offer for R3°%? is simply a reflection

and acknowledgment of the fact that the APF specifically contemplates that
nationally significant airport development projects (which R3 would undoubtedly be)
would need to consider “tailored compensation schemes”®®3. HAL’s R3 mitigation
proposals are simply that; schemes tailored to the specifics of the R3 proposals.

For reasons we go on to set out below, the Appeal Proposals are of a different scale,
magnitude and purpose to R3, and consequently a different approach should be
applied to the mitigation that is appropriate for the Appeal Proposals; namely, the
mitigation expected by the APF>®%.

The relevance of a +3dB change in noise exposure

As explained in RTT’s evidence®®, and in the ES®®®, in line with common practice in
ESs®®’ HAL has used a change of 3dB or more in noise levels to identify significant
changes in noise exposure. Changes below 3dB are considered not to be significant
in EIA terms.

There is a clear link in paragraph 3.39 of the APF between the requirement to offer
financial assistance towards acoustic insulation in order to mitigate noise impacts on
residential properties, and a +3dBA increase in noise exposure.

DF apparently accepts that a +3dBA increase is appropriate for lower levels of noise
exposure but considers that a +1dB increase was more appropriate for higher levels
of noise®®®. However, there is no policy support for requiring only a +1dBA
increase. As RTT explained in oral evidence, and as set out in the ES®®, if two
different noise environments differ by 1dB on the LAeq 16h index, there is a 20%
probability that a social survey would show no change in annoyance between those
environments. That percentage reduces to 12% when there is a 3dBA difference
between those environments. RTT considered that, in his judgment, that

8% |In our notes of RTT's XX, we do not find any clear acceptance that in this case that the
LAeq and Lden assessments should be treated other than as primary and secondary (as
suggested at ACS para. 332). We are content for the Inspector to check and rely on his own
note of exactly what was said, and in what context, but one way or another it makes no
practical difference as the effects are assessed using both metrics and nothing turns on it for
the purposes of deciding what mitigation should be provided.

81 RX, Day 4

%82 CD/02/11.

83 CD/01/17, para. 3.40.

84 CD/01/17, paras. 3.36 to 3.39.

85 HAL/RTT/P/1, paras. 6.3.4 to 6.3.6.

8¢ CD/01/02, paras. 6.7.4 to 6.710.

87 CD/01/02, para. 6.7.8

88 HIL/DF/P/2, section 5.6 and para. 5.6.9 in particular.

89 cD/01/02, para. 6.7.7.
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percentage was sufficiently low to justify the requirement of a 3dBA increase. As
RTT explained, the 3dBA requirement is a statistical measure that ensures that
when a change is being made to an existing noise climate, changes in noise are in
fact referable back to the development.

The metrics considered in the Environmental Statement

. Notwithstanding that HAL considers the 57dB LAeq 16hr metric to be the

appropriate primary metric for assessing the noise impacts of the Appeal Proposals,
in line with the approach in paragraph 3.19 of the APF, in order to assist in
providing a better understanding of noise impacts and targeted mitigation
measures, the ES also considered the noise impacts of the Appeal Proposals with
regard to a number of different noise metrics, including Lden, Lnight, LAmax,
respite percentages and movements.>%°

Consequently, if the decision was taken that Lden was more appropriate, the ES
contained all the information that could have been required as it adopted Lden as a
secondary assessment. However, as considered below, the LPA was not itself not
advancing an argument that mitigation should be based on Lden, instead preferring

the LAeq 8hr metric for those purposes®®*.

Mitigation

. DF accepted that the impacts identified in the ES are not significantly different to

those previously identified in the ERCD Report. Against that background, DF
helpfully confirmed during XX that, given the SoST’s decision to end the Cranford
Agreement, and the evidence base supporting that decision, it would not have been
appropriate for the LPA to refuse planning permission simply on the basis that the
Appeal Proposals would expose certain numbers of people to higher levels of noise.
Instead, DF confirmed that permission could only have been refused on the basis
that the mitigation proposed was inadequate, but also accepted that given different
mitigation could have been secured by way of condition or sought by way of
obligation, planning permission in fact should have been granted.>%?

In determining the adequacy of mitigation it is necessary to have regard to a
number of considerations. The APF itself recognises that:

“The acceptability of any growth in aviation depends to a large extent on the
industry tackling its noise impact. The Government accepts, however, that it is
neither reasonable nor realistic for such actions to impose unlimited costs on
industry. Instead, efforts should be proportionate to the extent of the noise
problem and numbers of people affected.”>

Similarly, in answer to the question “Can noise override other planning concerns?”,
the PPG answers:

%90 cD/01/02, Appendix G; HAL/RTT/P/01, paras. 6.2.15 and 7.2.33 onwards.

%91 Even in the latest iteration of the Authorities' case on what it seeks for residential
insulation, the case is based on LAeq, 16 hr and not Lden (ACS para. 429)

592 DF XX, Day 2AM.

%93 CD/01/17, para. 3.24.
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“It can, but neither the Noise Policy Statement for England nor the National
Planning Policy Framework (which reflects the Noise Policy Statement) expects
noise to be considered in isolation, separately from the economic, social and
other environmental dimensions of proposed development.”>%*

In XX, DF accepted that this would involve considering who should be given priority,
what is fair to all involved, reasonable and proportionate.

Furthermore, it is clear from the NPPF that where mitigation is sought by way of
condition it must be, among other things, necessary, relevant to planning and to
the development to be permitted and reasonable in all other respects. Similarly, if
mitigation is sought through a planning obligation, it must be necessary to make
the development acceptable in planning terms, directly related to the development
permitted; and fairly and reasonably related in scale and kind to the
development.®®®

DF accepted in XX that:

a. any scheme could only be insisted upon if it satisfied all of the criteria in
para. 204 of the NPPF; and that

b. a balance needs to be struck having regard to the nature and scale of
the particular proposal.

It follows that it is necessary to consider the noise impacts of the Appeal Proposals
in the context of what they are designed to deliver. Similarly, a decision on what
mitigation measures are appropriate cannot sensibly be taken without consideration
of the nature of the development for which permission is sought.

The Appeal Proposals deliver no additional capacity. While they would serve to
improve operational resilience at the airport to some extent, the primary purpose
for which the Appeal Proposals are promoted is the achievement of the established
public interest objective of introducing predictable periods of respite on easterly
operations. Indeed, in that sense, the Appeal Proposals are both a mitigation
measure in themselves, and also one whose impacts may require mitigating.

It is against that background of the public interest objective underlying the Appeal
Proposals that the appropriateness of any mitigation offer must be assessed. DF
accepted that proposition in XX.>?® There is a spectrum of possibilities. As DF
acknowledged in XX:

a. At one end of the spectrum there would be a nationally significant
airport development®®’, such as R3 - the APF recognises that in that context of

%4 INQ/8.

%95 CD/01/16, paras. 204 and 206.

% DF XX, Day 2AM.

97 1.e. airport development on a scale that would require 'development consent' pursuant to
the separate statutory scheme for nationally significant infrastructure projects created by the
Planning Act 2008. In the case of alteration of an existing airport, such a development
requires development consent if its effect is to increase the capacity of the airport by at least
10 millions passengers per year, or at least 10,000 cargo ATMs (see sections 14(1)(i) and
23(1), (4) and (5) of that Act).
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“tailored compensation schemes” would be appropriate, rather than necessarily
following the levels set out in paragraphs 3.36 to 3.39.°%

b. The reasonableness and proportionality of such "tailored" compensation
schemes would of course fall to be assessed in the context of a development
proposal delivering considerable extra capacity and associated commercial
benefits. Similarly, the scale and extent of the resulting change to the overall
noise impacts associated with the airport would also be an important factor in
that assessment. Such a substantial change to both sides of the equation
(economic/commercial benefits and adverse environmental effects) would, as JR
explained in his oral evidence, call for a re-evaluation of the way in which the
operator addresses mitigation and compensation for noise effects®®. It is
therefore not surprising that the APF expects such developments to consider
tailored mitigation.

C. At the other end of the spectrum would be a proposal which created no
additional capacity, and was instead intended mainly to provide mitigation for
the effects of existing consented operations (and some additional resilience). In
XX, DF accepted that as a fair summary of what is proposed here®®. Moreover,
it is a proposal which will only involve change to the existing operational
procedures for a minority of the time, i.e. when the airport is operating on
easterlies.

d. In those circumstances there is no obvious justification for doing
anything other than applying the Government's policy in the APF as it is
stated®®. A different approach is set out in the APF both for 'steady state' and
for changes which fall short of national significance. In those circumstances the
APF provides clear and unambiguous guidance on what the Government expects
operators to provide. The application of that guidance ensures that appropriate
and proportionate mitigation and compensation is provided in order to address
the effects of the proposed development. Thus it is correct that it is no part of
HAL's case that the mitigation it offers is inadequate to address the scheme's
effects®®?. The mitigation is more than adequate, and it fully accords with clear
and directly applicable Government policy.

e. In XX, AW made plain that the LPA is not suggesting that HAL should be
adopting a different approach to its current offers of insulation and assistance
for those who are already affected by the airport's existing operations. Instead,
the LPA’s suggestions would only apply to those adversely affected by the
proposed change in operations. The LPA's approach would of course create its
own significant problems of inequity (i.e. unfairness) in that significantly
different conditions would apply to the availability of mitigation in the form of
insulation etc. in different locations around the airport, even though the noise
environment in those locations was not materially different. Furthermore, given
that there would be no material difference in the noise environment, the
boundaries of eligibility for those different mitigation measures would be

%% CD/01/17, para. 3.40.

> JR EiC, Day 9 PM

89 DF XX, Day 2 AM

01 cD/01/17, paras. 3.36 to 3.39.
802 ACS para. 206
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entirely artificial. However, notwithstanding those concerns, AW's answer was
significant because it necessarily recognised that it would be disproportionate
and unreasonable to require HAL to make substantial changes to its overall
approach to the offer of insulation for those affected by noise from the airport,
as the price for obtaining the planning permission needed to implement full
runway alternation on easterlies.

f. The resulting unfairness is said by the Authorities to be "a matter for
HAL to resolve"®®3. On the contrary, it is an important matter that needs to be
addressed by the decision-maker in order to determine whether in the
circumstances of this case HAL's offer is appropriate, or whether it should be
required to offer more than it has, which in some respects already goes further
than is required by the APF.

563. The APF expressly contemplates the following noise insulation and compensation
schemes:

a. Assistance with the costs of moving for households exposed to noise of
69dB LAeq 16 hr or more;

b. The offering of acoustic insulation to noise-sensitive buildings, such as
schools and hospitals, exposed to levels of noise of 63dB LAeq 16hr or more,
or alternative mitigation measures where acoustic insulation cannot provide an
appropriate or cost effective solution; and

C. As a minimum, the offer of financial assistance towards acoustic
insulation to residential properties which experience an increase in noise of
3dB or more which leaves them exposed to levels of noise of at least 63dB
LAeq, 16hr, or more.

The Government has therefore clearly chosen to link the provision of mitigation and
compensation with the use of the LAeq 16hr metric.

564. Itis important to note that of the three APF mitigation and compensation policies
set out above, the requirement to provide assistance with the costs of moving for
homes exposed to noise of 69dB LAeq 16hr is not expressed in the APF as being a
“minimum”. Neither is the requirement to provide acoustic insulation to noise
sensitive buildings; instead, the proviso is that such insulation must be “cost
effective”. What is said in paragraph 258 of the ACS seeks to rob the Government's
decision to use the phrase "as a minimum" only in relation to what is addressed in
paragraph 3.39 of any effect and meaning.

565. It is therefore clear that the Government’s own policy anticipates that there will be
circumstances where communities are exposed to significant increases in noise
between 57dBA and 63dBA LAeq 16hr, and where no financial assistance towards
acoustic insulation need be offered. Notwithstanding that the Government’s policy
is to treat 57dB LAeq 16hr as the average onset of significant community
annoyance, the Government did not consider that to be an unacceptable level of
noise exposure without the offer of acoustic insulation; if it had done, it would no
doubt have introduced a policy requirement for an offer of financial assistance
towards such insulation (or some other mitigation such as ventilation) below 63dBA.

603 ACS para. 433
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566. HAL's offers of mitigation for the Appeal Proposals are compliant with the
Government's expectations for such schemes as set out in the APF, and actually go
further than the minimum that the APF policies require for residential properties in
that, while the APF requires only “financial assistance” towards acoustic insulation
for homes exposed to at least 63dBA as a result of a 3dBA increase, HAL is offering
to meet the full cost of such insulation. Similarly, HAL has gone further than the
APF requires in relation to schools, in that it has offered to provide acoustic
insulation to one school falling outside of the 63dBA contour. JR’s evidence explains
how HAL has had regard, in accordance with paragraph 3.19 of the APF, to
alternative metrics to inform the development of its proposed noise mitigation
measures®®®. The offer that has been made therefore reflects HAL's review of its
existing mitigation and compensation schemes, and the extent to which they should
be adapted and improved for the purposes of addressing the effects of the proposed
development, in accordance with paragraph 3.39 of the APF°%,

The Authorities’ position on mitigation

567. As JR summarised in his evidence®®, there was a degree of confusion and

disagreement between the Authorities as to what exactly they sought in the way of
mitigation measures, notwithstanding that DF was providing noise evidence on
behalf of all the Authorities.

a. In their letter of 28 April 2015, LBH set out the mitigation they sought

only by reference to the LAeq 16hr metric®%’.

b. DF’s evidence then sought mitigation only by reference to the LAeq 8hr

metric®®.

C. AW sought mitigation at the level of 54dB LAeq 16hr®°°.

d. Prior to the provision of an errata sheet,®*® DC sought for HAL to
provide:

i. assistance with the costs of moving for all households exposed to
the 57dB LAeq 16hr contour®*; and

ii. Mitigation for those experiencing a +3dB or more increase in
noise leaving them exposed to a noise level of 57dB LAeq 16hr or
above®'?.

604 HAL/JR/P/1, paras. 5.7 to 5.9.

95 The Authorities' highly forensic and artificial criticism of the lack of a documented 'review
process' in this respect (ASC paras 380 et seq) is misguided. HAL has plainly considered
what is needed and has offered a revised form of offer which is reflected in the s.106. The
policy does not require anything more, and the only substantive issue is whether that offer is
adequate in the light of the APF or not.

9% HAL/JR/R/1, paras. 3.17 to 3.25

897 HAL/RTT/A/2, pp. 70 to 73.

®%8 HIL/DF/P/2, section 7

09 HIL/AW/P/1, para. 6.37.

619 INQ/25 and INQ/25a.

811 HOU/DC/P/1, para. 5.24.

%12 Hou/DC/P/1, para. 6.3
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This confusion arose notwithstanding that in the run-up to the exchange of
evidence HAL had sought clarity as to the Authorities' position(s) on this important
matter.°*

The LPA’s letter of 28 April 2015 explicitly set out to “clarify” its position on
mitigation. In response to the request “to clarify the approach to alternative
mitigation contribution”, the LPA set out its mitigation requirements only on the
basis of the LAeq 16hr metric®“. There was nothing in the letter to indicate that this
would not be the mitigation that the Authorities would be arguing for in their
evidence to the Inquiry.

When asked about this in XX, DF revealed that he had only decided that mitigation
should be provided by reference to the 8hr metric “after” the writing of that
letter®®®. Given that the deadline for the exchange of PoEs was 5 May 2015 that
indicates that the LPA only settled upon the case it would adopt for the purposes of
the inquiry on the central issue of mitigation extremely late in the process; less
than a week before the exchange of PoEs, over six months after the start date for
the appeal and over a year since LBH refused planning permission.

HAL considers it is not unfair to describe the Authorities' position on this issue as
having been in a state of constant flux from the EIA scoping stage onwards. They
have never settled on a consistent position, and that is reflective of the fact that
none of the positions they have adopted have proved to be either defensible or
demonstrably preferable to that espoused by the APF and reflected in HAL's case.

The Authorities' proposed mitigation is in any event fundamentally flawed.

a. It is based on the 8 hour LAeq which is not rooted in the scientific
evidence of dose-response relationships (see above).

b. The 'objective' of the mitigation®® is divorced from DF's own definition
of SOAEL®', which is based on an LAeq 16 hour level of 63dB.

C. If DF had used an 8 hour LAeq equivalent to the level of SOAEL for the
16 hour LAeq it was agreed in XX that it would be 66dB, and not the 60dB he
in fact argues for.

d. DF's mitigation suggestions are divorced from the trigger for the offer of
financial assistance towards insulation in the APF, which uses a 16 hour LAeq,
and a level of 63dB.

In short, DF's suggested mitigation is divorced from the empirical evidence, the use
of SOAEL as the trigger for noise insulation, and all policies.

Further, the Authorities’ reliance on BS8233°%® is misplaced. British Standards are
careful and clear to define their intended scope. It is common ground that BS8233
is specifically and explicitly intended to address a different factual situation to that

613 HAL/RTT/A/2, p. 68.

614 HAL/RTT/A/2, pp. 70 to 71.
15 DF XX, Day 1 PM

1% HIL/DF/P/2, para. 7.1.19

817 HIL/DF/P/2, p. 56, Table 5.1.
618 See e.g. ACS para. 228

www.planningportal.gov.uk/planninginspectorate Page 123



575.

576.

577.

Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

which we are concerned with here, namely new dwellings and conversion associated
with change of use®®. This is explained under the heading "Scope" on page 1 of
the document, which goes on to make explicit that BS8233 "... does not provide
guidance on assessing the effects of changes in the external noise levels to
occupants of an existing building"®?°. To seek to use the standard for the purposes
of applying insulation measures to existing dwellings in the way suggested by the
Authorities, with all of the additional attendant restrictions on what can reasonably
be done, is to go beyond its clear scope and to set an unreasonable and unjustified
requirement for the grant of planning permission.

Residential dwellings

As noted above, the APF expects that, as a minimum, financial assistance should be
offered towards acoustic insulation to residential properties which experience an
increase in noise of 3dB or more leaving them exposed to levels of noise of 63 dB
LAeq 16h or more.

HAL currently operates a residential day noise insulation scheme which provides
acoustic insulation to residential buildings exposed to the 1994 69dB LAeq 18hr
contour®®. This includes the provision of free secondary glazing (or half price
double glazing) to external windows and doors, and loft insulation. As part of its
UUs, HAL is a proposing a similar, but enhanced scheme as part of the Appeal
Proposals whereby properties experiencing a change of at least 3dB in LAeq, 16hr,
leaving them within the 63dB LAeq 16hr contour, would be eligible for free double
glazing, rather than just half price. HAL has produced a Note on noise contours and
insulation schemes illustrating the eligibility boundaries that apply to HAL’s existing
noise rr;iztzigation and compensation schemes, and to HAL’s proposed schemes within
its UUs™“.

This is an improvement on the existing scheme, recognising that the current
scheme’s restriction to half-price double glazing may have limited the extent of take
up. This is reflected in the CAA’s CAP 1165 on Managing Aviation Noise, which
notes that:

"London Heathrow currently has a residential day scheme based on the 1994
69dB LAeq, 18 h contour and a night scheme based on the 90dB SEL noise
footprint of the noisiest aircraft operating at night, as recommended by the
government. The night scheme is eligible to just over 40,000 dwellings,
however uptake has been very low due to a funding contribution of 50% and
perceived high costs of the single supplier"®?®

and recommends that:

19 DF XX

620 cp/02/04a, p. 1

521 para. 404 of the ACS wrongly refers to the existing scheme being based on a 16 hr
contour, rather than an 18 hr contour. It can be seen that the existing scheme contour
covers a larger area than the 63dB LAeq, 16 hr contour.

622 INQ/49

623 cD/02/12 p. 48
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“...when insulation funding is offered, it is most effective where funding is
available in full for those most seriously impacted by noise.”®**

578. It follows that in providing full funding, HAL’s offer under the Appeal Proposals is
likely to be more effective than its current scheme. DF recognized this as a
welcome step that should help to improve uptake by going beyond the
Government’s minimum expectations®?®. Ultimately, HAL’s full funding of this
mitigation offer will assist in enabling the newly affected areas to ‘catch up’ with
areas that have been eligible for HAL’s existing schemes for some time.

Community buildings

579. The APF expects that acoustic insulation will be offered to noise sensitive buildings,
including schools, where they are exposed to noise levels of 63dB LAeq 16hr or
more. Where acoustic insulation is neither appropriate nor cost effective, the APF
expects that alternative mitigation measures should be offered.

580. HAL already operates a community buildings noise insulation scheme which applies
to those community buildings falling within the 2002 63dB LAeq noise contour, and
which is in accordance with the APF. The Inspector will have been able to hear how
effective measures installed under that present scheme are on the site visit.

581. HAL is now proposing an enhanced scheme as part of the Appeal Proposals which
would reflect the Government’s expectations in the APF, and apply to those
community buildings falling within the 63dB LAeq 16hr contour as a result of the
introduction of easterly alternation. HAL'’s evidence shows that 10 schools, and no
community buildings®®, fall within this contour, and are consequently eligible for
acoustic insulation measures. HAL has set out in its UUs the measures it will
undertake at each school qualifying under this scheme. This includes improvements
to existing sound insulation already provided to schools through the existing
scheme. In addition, there is one school which will be outside the 63dB LAeq, 16 hr
contour that HAL will insulate. This is a special school which will experience a large
increase in noise and has therefore been given unique consideration®?’.

582. With the exception of Littlebrook Nursery where a survey has yet to be carried out,
the measures to be undertaken have been identified through surveying of the
schools. In each case, the company carrying out those surveys has costed the
measures identified to determine appropriate budget costs, and it is these costs
that are included in HAL’s UUs®?®. HAL'’s evidence has demonstrated that after
these mitigation works are carried out, it is expected that schools will benefit from
reductions in internal noise levels that are greater than the increase caused by the

624 cD/02/12, p 50.

525 DF XX, Day 2AM, and now see ACS para. 359.

26 The ACS apparently seeks insulation for certain other community buildings (para. 431),
stating that "So far as HAL is concerned, none is eligible for mitigation" (para. 413) but does
not identify or acknowledge the fact that none of them are even close to being eligible for
such insulation in accordance with the Government's clear policy in the APF. In fact, all fall
outwith even the 57dB contour (CD/01/02 p. 95, para. 6.8.60).

27 Cedars was a school identified in the ES as experiencing a significant effect. The offer of
insulation for this school goes beyond what is required in the APF, though this is not
acknowledged anywhere in the ACS.

528 INQ/47.
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Appeal Proposals®®. It follows that in each case, following mitigation, the internal

noise environment in those schools is expected to be better than it is at present,
even with the implementation of full easterly alternation.

In assessing the adequacy of HAL’s proposed mitigation for schools, the existing
noise environment in any given school must be a material consideration as to what
HAL can reasonably be expected to achieve by way of mitigation.

Although the LPA’s position originally appeared to be that any mitigation would
have to “achieve or minimise the breach of” BB93 standards,®3*° DF softened his
stance in XX, referring to that publication as justification for setting a “stretch
target” to be secured subject to the use of “best practicable means”®*!. However, it
is simply inappropriate to use BB93 as setting the relevant standard in this way.
BB93 is designed to apply to new build schools, conversions and refurbishment
work, not the installation of noise mitigation measures in existing schools in
response to a change in noise levels. As RTT explained in evidence, there is a limit
to what can be achieved in existing buildings in comparison to new builds or
complete refurbishments. It would therefore be inappropriate to use BB93 in this
way to set a standard to be met by way of mitigation.

Furthermore, the existing noise levels in the affected schools are already in excess
of those set out in BB93. HAL considers that to mitigate to levels considerably
below those already experienced, and thus considerably beyond the impacts of the
Appeal Proposals, would be to place an unreasonable requirement on HAL. In any
event, HAL’s proposed mitigation for schools does go further than simply mitigating
the effects of the Appeal Proposals; as explained above, once implemented, it is
expected that internal noise levels in the affected schools will in fact be less than
they are today®®?. That is a benefit of the Appeal Proposals and their associated
mitigation which should be afforded considerable weight.

Quite aside from his reliance on BB93, DF’s position was that mitigation should be
provided by reference to the LAeq 8hr metric. However, the 8hr metric is
inappropriate for these purposes:

a. the APF itself is clear that the LAeq 16hr metric is appropriate for
assessing the mitigation to be provided to noise sensitive buildings, expressly
including schools.

b. empirical evidence of the impacts of noise on schools (RANCH) is based

on the 16 hour LAeq metric®®.

C. DF’s own submission to the AC recommended the use of the 16hr metric
for the purpose of assessing the impact of noise on the cognitive development

of children®3*,

529 INQ/23A, p. 3.

630 HIL/DF/P/2, para. 7.1.24.
%31 DF XX, Day 2 PM

632 INQ/23a.

633 CD/02/15

634 cD/01/36, p. 10, Table 1.
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d. In the specific context of Heathrow, although it is the Authorities’ case
that the 8hr metric better reflects the school day, the 8hr metric in fact leaves
out of account completely those days when alternation means a given school is
not being overflown at all, as will be the case for one week during every
fortnightly alternation schedule. An 8hr contour showing this period of no
overflights would look very different to the 8hr contours the Authorities rely
upon which only include periods of overflight. Ultimately, overflights will occur
when Heathrow is operating on easterlies (around 24% of the time) and, once
easterly alternation has been introduced, only for around half of that time
(around 12% of the time®®®). The 8hr metric fails completely to reflect that.

In his PoE, DC quoted policy EC3 of LB Hounslow’s emerging Local Plan®®*.
However, it was not set out what stage those policies had reached in the
examination process®®’. In the version of his PoE provided to HAL, DC had
misquoted emerging policy EC3; extra wording was included in sub-para (b) of the
second section of that policy that the LAeq 8hr metric was “more relevant for
schools [than the 16hr metric] because of their opening times”. There was some
confusion over which version of his PoE had been provided to the various parties
but in XX, DC was very clear that he had taken that wording from the most recent
version of the Local Plan in existence at the time of writing his POE. However, in a
note submitted at the end of the Inquiry he accepted that wording does not form,
and has never formed, part of that emerging policy®®®. In any event, it is at least
now clear that there is not, and never has been, any local policy support for the use
of the LAeq 8hr metric for assessing the impact of the Appeal Proposals on schools
or other community facilities.

Thus it can be concluded that the 16hr LAeq provides a suitable and appropriate
metric reflecting the Government’s clear policy in the APF, the available evidence
regarding the impacts of particular noise levels on schools, and the overall pattern
of noise exposure at any given school. It therefore appropriately forms the basis of
HAL’s mitigation offer.

Noise relocation offer

The APF requires that those living in residential properties exposed to the 69dBA
LAeq 16hr contour should be offered assistance with the costs of moving. The APF
offers no guidance or advice on the level of that assistance. Nonetheless,
consistent with APF policy, HAL has an existing home relocation scheme which
applies to properties that fall within the 2002 69dB LAeq noise contour whereby
occupants are entitled to financial assistance with the costs of moving up to a cap of
£12,500.

HAL is proposing a relocation assistance package as part of its UUs accompanying
the Appeal Proposals. Under this package, where homes are exposed to noise
levels of 69dB LAeq 16hr or more as a result of the introduction of easterly
alternation, HAL will pay the costs of relocation up to a cap of £12,500 (calculated
as a percentage of the value of the house plus a lump sum). Some 175 dwellings

635 See para 97c, above.

3¢ Hou/DC/P/1, para. 4.15.
537 INQ/25.

638 INQ/37.
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will qualify for assistance with the costs of relocation under this scheme.®*® That
proposed package is also clearly in accordance with policy in the APF and forms part
of Heathrow’s NAP, which has been approved and adopted by the SoST in 2014. If
the SoST had concerns about the scheme, one would have expected those concerns
to have been raised and addressed as part of the NAP adoption process.

591. Nonetheless, the Authorities criticise the proposed cap of £12,500 as being
insufficient. HAL’s evidence demonstrates that the average payment made under
HAL'’s existing scheme has been less than the cap of £12,500 (with the average in
2015 to date being £9,904.2)%%°. It is only where a property exceeds £500,000 in
value that the cap is reached. In reality, the average property value passing
through HAL'’s existing scheme has been considerably below that.

592. DF was clear in XX that he did not support such a requirement. Nor could he; it is
manifestly contrary to policy and would impose a very considerable and unduly
onerous burden on HAL that could in no way be justified.

Noise induced vibration

593. The ES recognised that there is a residual risk of noise induced vibration in
lightweight structures and conservatories in Longford, from aircraft beginning their
departure roll on runway 0O9L.

594. HAL is proposing as part of its UUs a compensation scheme whereby it will assess
any such structures within 500m from the northern runway in Longford to assess
what mitigation measures can be undertaken, and will provide up to £10,000
towards measures to mitigate any vibration. As RTT explained, such measures
could include, but are not limited to, replacing lightweight flooring.®**

595. HAL’s research indicates that there are few properties in Longford that are
susceptible to noise induced vibration in this way.®** £10,000 is considered a
reasonable and sufficient sum to adequately mitigate any noise based vibration that
is likely to occur as a result of the Appeal Proposals.

The noise barrier

596. HAL is proposing the construction of an acoustic barrier measuring 5m in height and
593m in length on land at the airport boundary between the airfield and Longford.
The forecast effect of the noise barrier is to reduce noise levels at receptors in
Longford by approximately 3dBA, up to 5dBA, from what they would be without the
barrier in place, with the exact effect depending on the location of the receptors and
source of the noise.®*®

597. The LPA was initially supportive of the construction of a noise barrier®*, and a
majority of those Longford residents who responded to HAL’s consultation were

639 cD/01/02, chapter 6, Table 6.13.

49 INQ/22.

841 RTT questions by Inspector, Day 4 PM.

42 RTT questions by Inspector, Day 4 PM.

43 HAL/RTT/P/01, para. 8.3.4.

644 HAL/JR/P/1, para. 8.42. The ACS now makes clear that the Authorities consider that it is
necessary (para. 86).
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similarly in favour®?®. Indeed, a further majority wished for it to be even higher
than the proposed 5m. AW confirmed that he did not take issue with the quality of
that consultation®®. HAL conducted a detailed assessment to determine both the
most appropriate physical characteristics and siting for the noise barrier. As set out
in the ES®", and in JR’s evidence®?, the proposed location was determined to be
the most appropriate in terms of visual impact (which is considered further below)
and noise attenuation, given the physical and operational constraints in the area.

DF’s written evidence was that further work should be undertaken on the barrier’s
height and location to see if a more effective placement could be achieved.®*
However, he had not undertaken any such work himself or considered the
aforementioned constraints on the location of the noise barrier. Neither had he
given the LPA any advice, or been asked to provide advice, as to where the noise
barrier could or should be located if not where currently proposed. None of the
Authorities’ other witnesses advanced any evidence to support a conclusion that the
noise barrier should either be in a different location, or in a different form, to what
is in fact proposed. AW specifically accepted that if the Appeal Proposals were to go
ahead, the Noise Barrier “is the best solution to mitigate”®*°.

Respite as mitigation

The Appeal Proposals are themselves a measure that will serve to mitigate the
noise impacts of Heathrow’s current operations. By allowing the introduction of
regular, scheduled alternation they will provide predictable respite for those who are
currently constantly overflown on easterly operations. There is clear support for
respite as mitigation.

a. The APF itself endorses respite as a “new and innovative” approach to
mitigation.®>*
b. The London Councils’ response to the Draft APF supported respite as “an

effective noise amelioration measure widely supported by communities living
» 652

under the flightpaths at Heathrow”.
C. The MolL’s response to the Draft APF stated that “the value that people
assign to predictable periods of respite from aircraft noise must also be
appropriately recognised”.®>?

d. DF himself recognises and accepts “the noise benefits of runway
alternation are well recognised” and the “vital importance of runway
alternation”.®**

645 CD/01/1, para. 5.2.2; and HAL/JR/P/1, para. 8.45.
646 AW XX, Day 8AM.

647 CD/01/02, section 3.2.13; table 3.2; and Figure 3.8.
48 HAL/JR/P/01, paras. 8.46 to 8.50; and HAL/JR/A/9.
%49 HIL/DF/P/1, para. 7.2.6.

830 AW XX, Day 8AM.

%1 cD/01/17, para. 3.28.

52 cD/01/33, section 4.7.

653 HAL/JR/A/03, para. 96.

%54 HIL/DF/P/2, para. 7.4.1, first bullet.
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e. The Government’s decision to end the Cranford Agreement confirms the
importance that the Government attaches to the provision of respite®>.

600. However, the provision of predictable periods of respite also mitigates the effects of

601.

602.

the Appeal Proposals themselves. Those who would in future find themselves
overflown as a result of easterly departures from the northern runway (and easterly
arrivals on the southern runway) will also benefit from the provision of predictable
periods of respite.®®*® They will only be overflown on easterlies for 12% of total
operations. DF accepted in XX and in RX that predictable alternation was an
“advantage” and that it was at least “partial and modest mitigation”.®>’ He
accepted in RX that “any period of lesser noise is welcome”.®*® That was an
important recognition of the fact that that alternation measures permitted by the
Appeal Proposals are in fact also mitigation measures for those who would in future
be overflown, as well as those who are currently overflown.

Furthermore, as RTT explained in evidence and as the ES sets out®®, when

assessing impacts resulting from a change in noise environment it is necessary to
focus on the longer term, rather than the immediate aftermath of the change.
When regard is had to the longer term impacts, there is no reason to believe that
alternation would be any less effective or valuable as a form of mitigating the
adverse noise impacts associated with overflights in e.g. Cranford than it is for
those who are currently overflown but do get the benefit of predictable respite.
Similarly, those moving to the area after the introduction of easterly alternation
would be expected to benefit from that alternation.

Notwithstanding DF’s position as set out above, he nonetheless put forward the
view that dispersion of aircraft along the width of departure tracks reduces the
impression of respite. However, as RTT’s evidence illustrated, most departing
aircraft in fact fly along the centre of the departure route.®®® That information is not
materially different to the data that accompanied the ERCD Report where mean
departure tracks were shown.®®* Furthermore, Figures 6.16 and 6.17 to the ES are
instructive in indicating the percentage of relief enjoyed by persons under the
departure routes. Compared to Figure 6.16 (which illustrates easterly departures
without the Appeal Proposals), Figure 6.17 (which illustrates easterly departures
with the Appeal Proposals) shows a markedly less significant disparity in terms of
percentage relief for those under the ‘cross-over’ areas than currently exists for
those who get no respite on easterlies. This is demonstrated by the reduction in
dark blue areas in Figure 6.17. Figure 6.15 demonstrates the same for easterly
arrivals under the Appeal Proposals, with relief percentages evenly distributed
between the arrivals tracks compared with Figure 6.14.

%% cD/01/25, para. 74.

¢ HAL/RTT/RP/01, para. 2.4.8.

857 DM XX and RX, Day 2

%8 DM RX, Day 2 PM.

%9 cD/01/02, paras. 6.7.9 to 6.7.10,

660 HAL/RTT/RP/01 paras. 2.4.9 to 2.4.11.
661 cD/02/05, figure 2.3.
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Existing regulation and operational procedures as mitigation

Mitigation is not limited to compensation and insulation. As MB and RTT explained,
Heathrow is subject to an exacting array of international and national regulation in
its operations.®®® Under those provisions the Secretary of State has both duties and
powers to ensure the acceptability of Heathrow’s noise impacts, and as a result a
number of those regulations are in place to minimise and mitigate the noise impacts
from Heathrow’s existing operations. They would continue to apply post the
implementation of the Appeal Proposals. Similarly, it is important to note that
Direction 9 of the CAA Air Navigation Directions 2001, which would have to be
complied with before HAL could introduce scheduled easterly alternation, imposes
an express obligation on the CAA, where changes to airspace arrangements or the
use of them may have significant detrimental effects on the environment, to advise
the Secretary of State of “plans to keep that impact to a minimum”°®3. That is
similar to the obligation in the NPSE. Consequently, the regulatory environment
within which Heathrow operates, and will continue to operate, is an important
material consideration that is relevant in forming a judgment as to whether HAL can
be said to “mitigate and minimise adverse impacts on health and quality of life”, in
accordance with the second objective of the NPSE, and as to what additional

mitigation is required for the impacts of the Appeal Proposals®®*.

The Authorities' seek to make two points in this respect:
a. HAL has not defined a level for LOAEL; and

b. the measures relied upon by HAL in the Noise SOUG are in most cases
665

not specific to the scheme™".
HAL is plainly right to say that in this case there is no practical need to identify
LOAEL. The measures that it relies upon to mitigate and minimise noise impact
below SOAEL are effective to achieve that aim at all noise levels, and certainly very
far beyond the contours that would be represented by DF's identified level of
LOAEL. In that context, no practical difference arises for the purposes of decision-
making depending on where it is felt that LOAEL arises in this case®®®.

Similarly, in circumstances where the measures in question will undoubtedly be
effective to mitigate and minimise the noise effects which arise as a result of the
Airport's operations - including those operations made possible by the grant of
planning permission in this case - it makes no conceivable difference whether or not
they are "directed specifically to the appeal proposals"®®’. If they are effective to

862 HAL/RTT/P/01, section 3.3; and HAL/MB/P/1, section 3.

663 cD/01/23c.

664 See e.g. Gateshead MBC v. SSE (1997) 71 P&CR 350, per Glidewell LJ at p. 355; and the
other cases cited by the Authorities, all of which confirm that the existence of a separate
statutory regime for preventing or mitigating adverse impacts is a material planning
consideration

665 ACS paras. 388-391

6% 1t may have been for this reason that RTT was not asked to express a view on where he
considered LOAEL to be in this case at any stage during his extensive XX

67 ACS para. 389
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mitigate and minimise the noise effects from all aircraft operations at the Airport®°®,

they achieve the policy's objective both for the operations made possible by the
grant of planning permission and all other operations. There is no policy
requirement that the measures to achieve this aim must be what the ACS describes
as "scheme mitigation”, and there is no other logical or practical reason why that
additional requirement should in some way be inferred.

As RTT explained, although the SoST has the power to introduce noise mitigation
schemes at Heathrow, he has not exercised his powers to do so. It is reasonable to
assume that if the SoST was concerned that Heathrow’s existing schemes were not
adequate, reasonable or fair he would have intervened®?®. That he has not done so
indicates that Heathrow’s existing schemes are judged by the Secretary of State to
be appropriate in all the circumstances. Moreover, in approving and adopting HAL’s
latest NAP in August 2014, which contains details of HAL’s existing mitigation
schemes, the SoST has evidently concluded that those existing schemes strike a fair
balance having regard to all the relevant factors considered above and the evidence
both of the noise impacts of existing operations and the effectiveness of HAL’s
existing schemes in mitigating that noise.

Additional mitigation measures

The above measures together comprise a substantial and suitably comprehensive
package to avoid significant adverse effects of noise on health and quality of life,
and to minimise and mitigate other adverse effects of noise on health and quality of
life in line with (and in some respects exceeding) the expectations in the APF. They
show that HAL has made particular efforts to mitigate the noise effects of its
proposals®®. Nevertheless, on behalf of the Authorities, DF set out in his PoE a
number of other suggested mitigation requirements, including one requiring that
compensation payments be linked to HAL’s profits®’* although he conceded in XX
that he was not in fact putting forward all of his suggestions as actual requirements
necessary if planning permission was to be granted. In other cases, he was unable
to supply the required detail; he was not, for instance, able to explain how his
proposal for HAL to provide access to outdoor amenity spaces would work in even
basic terms®’? and in no case had he considered how his suggestions aligned with
the NPPF tests for planning conditions or obligations.

HAL considers DF also went beyond his expertise (disputed by the Authorities) in
putting forward a series of operational measures that in his view should be secured
to provide additional mitigation, including restrictions on night operations and the
use of mixed mode®”.

Heathrow’s existing operations are already regulated by the SoST. The APF is clear
that it is appropriate for the Government to take decisions on the right balance
between noise controls and economic benefits at Heathrow, reconciling the local and

%68 |n that context, it is relevant and important to note that these measures are contained
within Heathrow Airport's NAP, which has been approved and adopted by the SoST.

669 See CD/01/17 para. 3.10

670 cD/01/17 para. 3.28

671 HIL/DF/P/2, p. 73.

572 DF XX, Day 2 PM

73 HIL/DF/P/2, section 7.4.
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national interests®*. There can be no case in support of the proposition that the

LPA is better suited than the SoST, and the CAA, to make decisions on changes to
operational practices.

Conclusions on noise

611. HAL's evidence has demonstrated that the noise impacts of the Appeal Proposals

612

613.

614.

are not materially different to those the Government was aware of when it made
the decision to end the Cranford Agreement. It is common ground between the
parties that, as a result, the main noise issue relates to whether HAL’s mitigation
proposals are adequate. HAL's mitigation is fully in accordance with that expected
by the APF, both in terms of the measure of eligibility and in terms of what
mitigation is offered. HAL’s evidence has demonstrated that its proposed package
of mitigation is adequate to mitigate the noise impacts of the Appeal Proposals and
accords with the requirements of the APF and also by extension the NPSE.

AIR QUALITY

Introduction

. The second RfR alleges that the Appeal Proposals fail to demonstrate that they

would not “result in unacceptable in local air quality (failing to sustain compliance
with European Union health-based air quality limit values), and additionally no
specific mitigation measures are proposed to minimise the exposure of the nearby
impacted communities to the resultant polluted air...” (emphasis added). It is
agreed between HAL and LBH that the focus of this RfR is solely on annual mean
concentrations of NO2.°"

It is clear from the words we have underlined, and even clearer when one reads the
relevant parts of the Committee Report®’®, that the issue of 'acceptability’ which led
to the decision to refuse planning permission was based exclusively on a concern
related to non-compliance with the 40ug m™ annual mean objective in Longford.
The concern about impact on limit values on two areas of highway played no part in
LBH's case until a very late stage in the preparation for this Inquiry, and as we
explain below, the absence of any such concern from LBH's consideration of the
application reflects the fact that such an assessment is not necessary for a scheme
such as this, and does not provide any sound basis on which to make a request for
mitigation.

The RfR was of course targeted at the air quality assessment accompanying the
planning application and which informed the ES. That assessment was carried out
in early 2013 and evaluated an assessment year of 2015, which at the time was
considered to be the likely year of implementation. However, the delays in
obtaining planning consent have meant that a realistic implementation year is now
2017. As CW explained,®’’ air quality is generally improving over time and

674 cD/01/17, para. 3.10.

75 Air Quality SOCG, para 2.1.

76 €D/01/03, pp. 92 to 95.

877 HAL/CW/P/01, paras. 2.1.2 to 2.1.4.
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consequently HAL considered it prudent to commission a revised assessment®’®

making use of HAL’s updated air quality inventory.®"®

615. HAL'’s case is that the Appeal Proposals would not result in an unacceptable
deterioration in air quality, and that consequently no specific mitigation measures
are required.

616. Notwithstanding HAL'’s position, at the start of the Inquiry, HAL agreed to include in
its UU a payment of £540,000 to the LPA to be expended on measures to upgrade
the existing bus fleet operating in Longford to Euro VI standards. This is the only
mitigation LBH has requested, and it therefore overcomes its objection on air
quality grounds. HAL'’s offer has been made unconditionally so that it does not
depend upon the Inspector and/or Secretaries of State concluding that it satisfies
the requirements of regulation 122 of the Community Infrastructure Levy
Regulations 2010. If it is concluded that the mitigation does not satisfy that
regulation, e.g. it was not necessary, then the Secretaries of State will no doubt
disregard the obligation. If, however, the opposite conclusion is reached, then the
obligation addresses the issue.

617. In light of that offer, LBH has agreed that its second RfR has been overcome.
Nonetheless, it is recognised that as HAL does not accept the obligation is
necessary, for the Inspector and Secretaries of State to reach a conclusion on
whether or not the obligation can be taken into account in determining this Appeal it
is necessary and appropriate for HAL to set out its case on air quality to assist in
making that decision.

Policy and approach

618. As JR explains®®®, national planning policies are principally concerned with ensuring
compliance with and contributions towards EU limit values. The common theme to
emerge from development plan policy and from the MoL’s Air Quality Strategy®®* is
the need to ensure that strategies are in place to minimise air quality impacts over
time. This approach is consistent with the APF, which confirms that:

a. the Government's policy is to seek improved international standards for

aviation to reduce emissions from aircraft®®?;

b. airports and local authorities should work to improve air quality,
683.

including encouraging use of cleaner surface access vehicles™-; and

C. studies have shown that NOx emissions from aviation related operations
reduce rapidly beyond the immediate area around the runway. However, road
traffic remains the main problem with regards to NOx in the UK. Airports are
large generators of surface transport journeys and as such share a

678 CD/03/04.

679 cD/03/06.

680 HAL/JR/P/01, paras. 6.8 to 6.20.
%81 cD/03/01

%82 CD/01/17, para. 3.48.

683 CD/01/17, para. 3.48.
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responsibility to minimise the air quality impact of these operations. The
684

Government expects airport operators to take this responsibility seriously~®".
JR’s evidence also describes the 'air quality neutral’ principle to be found in the
London Plan®® and Local Plan. In this case, having regard to the nature of the
development and the source of the pollutants, there is recognition in the MoL’s SPD
and Technical Report that it is not appropriate to apply the principle of air quality
neutrality®®®. The ACS nevertheless seeks to rely on the principle of air quality
neutrality in this case®®’.
CW'’s evidence explains the background to the ending of the Cranford Agreement
from an air quality perspective in detail.®®® In short, the Government’s decision in
2009 to end the Cranford Agreement recognised that while it was primarily a noise
mitigation measure it potentially had air quality impacts.®®® The 2007 ACC noted
that:

“Our modelling suggests that the loss of the Cranford agreement, in itself,
would affect the distribution of NO2 concentrations around the western end of
the airport (by introducing easterly departures off the northern runway on
09L) — by up to 13 per cent at some receptors, and by up to five per cent at
the eastern end of the airport.”®%°

That consultation document was informed by CERC’s Report on Air Quality Studies
for Heathrow®*, which indicated that ending the Cranford Agreement would result
in increases of up to 3.9 ug m™ in NO2 at one receptor in Longford in 2015. It also
indicated that the ending of the Cranford Agreement would not result in any new
exceedances of the 40 pg m™ annual mean NO2 limit in Longford, but two new
exceedances were shown at residential receptors near to the A4 and M4, and five
existing exceedances at residential receptors were worsened.®%?

The 2009 ACD noted that the air quality impacts of ending the Cranford Agreement
» 693

were “modest and ... not critical to securing compliance with EU limits”.
The decision to end the Cranford Agreement therefore clearly recognised the air
quality effects of doing so, but prioritised the noise benefits.

During the Air Quality session there was consideration of the distinction between
Limit Values and Objectives, and why in HAL's view the latter appropriately provide
the focus for development control decisions for non-road schemes such as this.
HAL’s position can be summarised as follows:

a. Both Limit Values and Objectives are material planning considerations,
but the policy approach taken to them is different.

684 CD/01/17, para. 3.51

%85 CD/01/19

686 HAL/JR/P/01, paras. 6.13 to 6.19.

87 ACS para. 441

688 HAL/CW/P/01, section 3.2.

589 CD/01/24, para. 3.140.

690 cDp/01/24, para. 3.141.

91 CcD/03/14.

92 cD/03/14; and HAL/CW/P/01, para. 3.2.9.
93 cD/01/25, para. 36.
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b. Paragraph 124 of the NPPF draws a distinction between the two:

"Planning policies should sustain compliance with and contribute
towards EU limit values or national objectives for pollutants, taking into
account the presence of Air Quality Management Areas and the
cumulative impacts on air quality from individual sites in local areas.
Planning decisions should ensure that any new developments in Air
Oualitg/gzll\/lanaqement Areas is consistent with the local air guality action

pla (emphasis added)

C. Defra's Air Quality Strategy confirms that AQMAs are based on
Objectives rather than Limit Values®®.

d. LBH's Air Quality Strategy therefore has as its aim to meet air quality
objectives laid down in the National Air Quality Strategy®®°.

e. The distinction is also reflected in DL's Table 2°°’, where by reference to

the heading ‘Compliance’, it can be seen that responsibility for meeting the EU
Limit Value enshrined within the Air Quality Standards Regulations 2010 lies
with the Government on the basis of strategic action, whereas Local
Government action is focused on AQMAs and Objectives.

f. That distinction is also to be found in London Plan policy 7.14, in which
Part B (Planning Decisions) focuses on "local problems of air quality" in
AQMASs, whereas Part C (LDF Preparation) has a broader aim for policy-making
of seeking reductions in levels of pollutants referred to in the Government's
National Air Quality Strategy®®®.

g. The MolL’s Air Quality Strategy helps in understanding the practical
difficulties in failing to recognise the distinction to which CW referred during
the Air Quality session. Figure 2.7%° and para. 3.7.3’% are a stark illustration
of CW's point about the implications of refusing planning permission for a
development such as this on the basis that it has the effect of adding to NO2
concentrations on London's roads where they are already above the Limit
Value. Paragraph 3.8.27 helps by putting the position into numbers: 45-65%
of roadside locations exceed the Limit Value for 2015. As CW quite fairly put
it, if adding to that level was in principle a basis for refusing planning
permission "nothing would be approved".

h. The only direct policy support that DL is able to identify for the use of
Limit Values in development control decision-making in his PoE is the NPS on
National Networks’®*. The NPS is concerned only with nationally significant

road and rail projects which fall to be approved under the Planning Act 2008.

894 CcD/01/16, p. 29.

95 HIL/DL/P/1, Appendix p. 21, para. 56.

9% cD/03/02, p. 14.

897 HIL/DL/P/1, Appendix p. 7.

9% cD/1/19, and see also para. 7.47 of the explanatory text.
99 cDp/03/01, p. 33.

7% cp/03/01, p. 73.

%Y HIL/DL/P/1, para. 3.19.
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625.

626.

627.

628.

Both in type and in scale these are very far removed from what is in issue in
this case.

i Finally, it was notable that when DL was pushed to identify examples of
where this issue had been included in EIAs for schemes other than nationally
significant road and rail schemes, or used as a basis for decision-making
outside that context, none were forthcoming.

Compliance with EU Limit Values (as opposed to Objectives in the AQMA) was not
raised by LBH at the scoping stage’®. Nor was it the subject of a Regulation 22
request. Indeed, the fact that this is not normally an assessment that is considered
necessary or appropriate for schemes such as this is reflected in the agreed fact
that there is no accepted method for carrying out such an assessment’®®, and that
the only guidance available is published by Highways England for the purpose of
assessing road traffic schemes’®*. HAL did provide such an assessment when it was
requested, but set against that policy background, and for other reasons we go on
to consider below, the output is not properly capable of leading to a conclusion that
the effects it describes make the provision of mitigation necessary.

Context

Section 7 of CW's PoE describes the steps HAL has taken, is taking, and will take in
the future to reduce airport-related emissions, and to improve air quality in the
vicinity of the airport.

HAL's approach is set out in its most recent Air Quality Strategy 2011-20207°%,

which is designed to complement measures being implemented by the local
authorities in the area, the MoL’s Air Quality Strategy’°®, and national initiatives.

Through delivery of Heathrow's Air Quality Strategy and successive Action Plans,
emissions of NOx from airport sources have reduced while passenger numbers have
increased. The most recent modelling shows an overall 16% reduction between
2008/9 and 2013, with specific examples of reductions including a 28% reduction
from airside vehicles and ground support equipment, and a 70% NOx saving from
heating plant’®’. The approximate halving of APU running times in that period has
in itself led to an estimated reduction in NOx emissions by about 200 tonnes per
year’®®. HAL is continually striving to do more translating into real improvements in

ambient air quality in the local area’®.

Assessment of impacts

629. The Air Quality SOCG records a very substantial level of accord between DL and CW

over the assessment that has been undertaken. The key points of agreement
include:

792 cD/01/02, section 4.5 and para. 7.6.3.

793 HAL/CW/RP/A/01.

794 HIL/DL/P/1, paras. 5.21 to 5.24.

795 cD/03/09 and CD/03/10.

%% cD/03/01

797 HAL/CW/P/01 para. 7.2.3.

798 HAL/CW/P/01 para. 7.2.3.

799 HAL/CWY/P/01 para 7.3.5 and Figure 7.1 on p. 34
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a. the framework for assessing significance "*°;
b. the limited geographical area where adverse effects are in issue’**;
C. the reduction in concentrations of nitrogen dioxide for residential

properties in Spelthorne’?;

d. the appropriateness of the assessment and the results, using the Defra
reduction in emissions factors, with acknowledged limitations of the road traffic
model"*3;

e. the correctness of the measured annual mean concentrations around
714.

Heathrow'™"; and

f. the likely increase in the annual mean NO2 concentration at a relevant
Longford receptor in 2017 is 1.5 pg m™ assuming 470,400 ATMs, or 1.6 pg m™
assuming 480,000 ATMs"*°,

630. As discussed during the air quality sessions of the Inquiry, the matters in dispute
are in fact narrower than might be suggested by a reading of section 3 of the
SOCG. In particular:

a. Paragraph 3.2 identifies as a matter in dispute:

"Whether annual mean concentrations of NO2 will meet the 40 pg m™
Air Quality Objective at residential receptor locations in Longford in
2017 and 2020 with the proposed development".

b. In fact the issue is narrower than that, because as CW explained there
are in fact only three residential receptor locations in Longford (two of which
are at a single property) where that issue arises - even on LBH's case, using
all of its preferred assumptions.

C. Paragraph 3.3 identifies as a matter in dispute:

"Whether the assessment should be based on worst case assumptions
d. That formulation simply does not reflect the real dispute between DL
and CW, which is whether DL's preferred assumptions’*® reflect what DL
variously refers to in his RPoE as "likely worst-case"’"’, "realistic and likely
worst case"’*® and "reasonable worst case""*°.

10 Ajr Quality SOCG, para. 2.2

1 Ajr Quality SOCG, para. 2.3

12 Ajr Quality SOCG, para. 2.4

13 Air Quality SOCG, para. 2.6 to 2.9

" Ajr Quality SOCG, paras. 2.11 to 2.12 - Nb. The Green Gates measured annual mean in
Appendix A of the SOCG has been below 40 in each year between 2006 and 2014, save for
2010.

1> para. 2.13

718 Namely: 480,000 ATMs and no improvement at all in background concentrations (see
HIL/DL/R/1, para. 3.11).

" HIL/DL/R/1, paras. 3.2 and 3.4

8 HIL/DL/R/1, para. 3.4

"9 HIL/DL/R/1, paras. 3.8 and 3.11.
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e. Paragraph 3.5 refers to taking account of beneficial effects elsewhere to
offset the need for mitigation in Longford. As HAL made clear in the Inquiry, it
is accepted that if mitigation were otherwise necessary in Longford, HAL does
not seek to argue that it need not be provided because of beneficial effects
elsewhere.

631. Thus the actual areas of disagreement are quite limited, and in most cases the
implications of the disagreement are not material. In particular:

a. The disagreement over traffic data; during the Air Quality session DL
made plain that he does not suggest that any different adjustment should be
made to the model outputs to reflect his concern, and so the figures do not
change depending on the outcome. Further and in any event, CW has
provided an explanation as to why this concern could not properly lead to the
conclusion that the model is under-predicting in Longford. As he notes, in
locations like Longford which are further from the major roads in the study
area, and where total concentrations are typically lower, the model is shown to
be slightly over-predicting’?°. On that basis HAL does not address this point
further.

b. Similarly, the disagreement over the appropriate meteorological year;
DL accepted during the air quality session that CW had been correct to say
that DL had misinterpreted what had been said about this in the ES’** and DL
has not provided any proper basis for rejecting CW's analysis in section 2.3 of
his RPoE. As with the traffic issue, there is no alternative figure that DL invites
the Inspector or Secretaries of State to prefer by reference to this point.

Again, the point is not addressed further.

C. The difference over the number of ATMs which represents a realistic
worst case amounts to a difference of 0.1 pg m™ when translated into the
assessment of effects at Longford. Whilst the exceedences that DL claims are
so marginal (a maximum of 0.3 pg m™) that this would actually be enough to
reduce concentrations to one of the three receptors in Longford to just below
the 40 pg m™ level”??, in reality the difference is so small that it ought not to
be determinative of whether an impact is unacceptable or not. This is
nevertheless addressed further below because in fact the number of ATMs
used is entirely appropriate, and 480,000 is neither realistic nor reasonable.

d. Thus the only issue that makes any material difference to the numbers
is whether the use of the Government's own predictions for reductions in
emission factors (produced by Defra) should be relied upon, or whether it is
realistic and reasonable to reject those and instead assume that by 2017 there
will no improvements at all over the position in 2013 as a result of the
Government's concerted efforts to improve air quality. It is this single factor
that leads to the figures shown in DL's Appendix A16, which assume
concentrations would be 9% higher than those presented for 20173, The
critical importance (and sensitivity) of that factor for DL's assessment was

720 HAL/CW/RP/01, section 2.2

721 HAL/CW/RP/01 paras. 2.3.7 to 2.3.11.
722 See HAL/CW/RP/01.

23 See HIL/DL/P/1, para. 5.14
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explained by CW during the Air Quality session, when he pointed out that if
one assumes that it is correct to use 480,000 ATMs but to only assume that
concentrations will be 8% higher than forecast in 2017, no exceedence would
result at any of the receptors’®*. Particular attention is given to this matter in
the submissions which follow.

The Issues
The number of ATMs
632. There are two issues to consider:

a. Does the use of 470,400 ATMs’?® represent a reasonable or realistic
worst case for the purposes of assessment; and

b. Does the use of 480,000 ATMs represent a reasonable or realistic worst
case for the purposes of assessment?

633. As explained during the Air Quality session, these must necessarily be separate
questions because a negative answer to the first question does not logically mean
that there should be a positive answer to the second. In simple terms, it is possible
to conclude that a realistic worst case might be higher than 470,400 but not as high
as 480,000.

470,400

634. It can be seen in CW's Appendix 4"?° that 470,400 is a higher figure than the
average in recent years. The maximum that has been achieved is 476,295 (2011)
and the average since 2008 is 467,000 ATMs. On that basis, and having regard to
the very small increment (0.1 pg m™) involved in going as high as 480,000 (see
above), the use of 470,400 as a reasonable or realistic worst case ought to be
entirely uncontroversial.

480,000

635. The airport has never managed to achieve 480,000 ATMs. At its very highest
(2011) it was still 3,605 ATMs short of that total and MB gave clear and
uncontested evidence as to the practical reasons why HAL would never in fact
schedule to achieve 480,000 ATMSs.

636. An assessment assuming 480,000 ATMs could not therefore properly be described
as "realistic" worst case, "reasonable™ worst case or "likely" worst case. It is more
properly to be regarded as a sensitivity test, and it is helpful in that regard because
it shows that if the Inspector and Secretaries of State were to conclude that a
reasonable worst case number of ATMs might be above 470,400, the difference it
would make would not be material. If an additional 9,600 produces a difference of

724 CW gave the figures at 8% as: Receptor 97 - 39.66 [40.03 at 9%]; Receptor 113 - 39.86
[40.23 at 9%]; and Receptor 114 - 39.99 [40.36 at 9%].

25 The ACS notes at para. 461 that there was a typographical error in CW's PoE where the
figure of 471,400 ATMs is given. The same typographical error has then been transcribed
into the SOCG at paras 2.9 and 2.13. The correct figure, and the one that has been used and
correctly recorded elsewhere, is 470,400 and nothing of substance arises as a result.

726 HAL/CW/A/04, p. 1.
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only 0.1 pg m™, anything significantly less than that would be of no conceivable
consequence for the purposes of decision-making.

Background concentrations

The key issue in terms of background concentrations is what is likely to happen in
future, and whether having regard to Defra's most recent predictions in this
respect, and the efforts being made by the Government across a range of fronts to
reduce emissions, it is to be regarded as realistic to assume no improvements at all
by 2017.

That is a separate issue from the analysis of past data, unless the Inspector and
Secretaries of State start from the assumption that improvements in emissions
standards, understanding and technology will yield no benefits compared to the
past. It would be a surprising starting point for the Government to adopt. The
recent Supreme Court judgment in R (on the application of ClientEarth) v. Secretary
of State for Environment, Food and Rural Affairs [2015] UKSC 28 means that the
Government has been ordered to take action on air quality, producing an action
plan by the end of 2015 in order to bring forward the national and regional
measures required to resolve the background air quality issue’?’. It is reasonable
to assume that any such plan will be well-considered, evidence-based and robust,
and expected to reduce background levels of pollutants at a faster rate than would
otherwise have been the case.

Further and in any event, CW's evidence shows that the annual mean
concentrations at the Green Gates monitoring site in Longford between 2011-2014
(average 34 pg m=3, range 33-35 pg m™) were consistently lower than between
2006-2009 (average 37.8 ug m™, range 37-38 pug m3), with 2010 being an
outlier’®®. As CW explained, DL's consideration of the statistical significance of the
reductions shown by the monitoring data is compromised by the fact that he has
used the hourly averages. This will inevitably produce a greater degree of
variability, making the identification of trends more difficult. The relevant
assessment for both the air quality objective and limit values in this case is by
reference to the annual mean concentrations, and hence CW's approach should be
preferred.

During the Air Quality sessions CW also explained that the works being undertaken
on T5 between 2002 and 2004 are likely to account for the levels shown for those
years on DL's plots in his Appendix A15"%°,

So far as the future is concerned, CW's evidence is as summarised in paragraph
2.4.8 of his RPoE: "... it is unrealistic to assume that emissions and ground level
concentrations will not reduce at all between 2013 and 2017, as has been
suggested”. Defra's National Atmospheric Emissions Inventory, published in March
2012, shows that emissions projections of air quality pollutants, including NO2, will
continue to reduce’®,

27 See paras. 23 and 35 of the Judgment.
728 HAL/CW/RP/01, para. 2.4.4.

729 HIL/DL/P/1, p. 71 of 86.

730 HAL/CW/RP/01, para. 2.4.10.
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642. CW has identified a number of reasons why he regards DL's highly pessimistic view
of the realism of the Government's predictions as unrealistic. In summary:

a. The adoption of Euro-VI standards for diesel road vehicles will
necessarily lead to a reduction in emissions per vehicle. The emission factors
for Euro-VI diesel cars”' are about one third of those for Euro-V"*?, and
materially lower still than those for Euro-1V’®® (the cars they will typically be
replacing in the national fleet)”®**. Whilst CW has acknowledged that the exact
degree of reduction that will be achieved in the real world is uncertain’®, it
would be unrealistic to assume it will be nil.

b. Whilst Defra's projections include emission reductions from the transport
sector, including from non-road transport, some of the greatest reductions
during the next few years are expected to be from "Combustion in energy
industries" and "Industrial combustion"’3®. CW's evidence was that even if one
assumes that emissions from the whole of the transport sector remain
constant (which is unrealistically pessimistic), Defra's projections show that
NOx emissions from all sources would nevertheless fall by over 12% between
2015 and 20207%.

C. These other "background" sources contribute around half of the NOXx
concentration in Longford 2.

643. For those reasons DL's approach goes beyond what should be regarded as a

"realistic”, "reasonable" or "likely" worst case.

644. It is not appropriate from a policy perspective to seek to use the Limit Value to
justify specific mitigation here. In addition, there are important practical and
evidential reasons why it would not be appropriate, which CW set out in his written
and oral evidence. They can be summarised as follows:

a. The Pollution Climate Mapping (PCM) modelling, against which it has
been necessary to compare the NO2 increment from the proposed
development, is a regional model where results are only available for 2012. It
provides concentration outputs on a 1x1 km grid together with around 9,000
representative road side values. The model is not normally used to inform
development control decision-making, and this is because it is not designed for
considering local impacts at the finer resolution required for EIA of a project
such as this”™°. The PCM model was developed for a totally unconnected
purpose. Hence the output is of a correspondingly coarse nature and of
limited utility for development control decision-making in this case (by contrast
to the much more accurate modelling used in the ES*°).

731 80mg/km.

732 180mg/km.

733 250mg/km.

734 HAL/CW/RP/01, para. 2.4.9.
3% HAL/CW/RP/01, para. 2.4.7.
738 HAL/CW/RP/01, para. 2.4.10.
3" HAL/CW/RP/01, para. 2.4.10.
738 HAL/CW/RP/01, para. 2.4.11.
739 HAL/CW/RP/01, para. 3.1.10.
740 HAL/CW/RP/01, para. 3.1.11.
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b. The increments which it does identify on the A4 and A3044 are very
small in scale and geographically limited. The largest increase is on a section
of the A3044 where there are no specific receptor locations reported by Defra
to the EU for compliance purposes’**.

C. The methodology applied at LBH's request is designed to cover the air
quality effects of road schemes. This scheme does not affect road traffic in
any material way. The methodology also considers receptor locations that do
not constitute 'relevant exposure' in terms of the UK air quality objectives,
namely they are not locations that represent the facades of residential
properties. Instead, they are locations where there is the potential for public
access, namely roadside locations that Defra considers in terms of assessing
compliance with Limit Values’?.

d. The adverse air quality effects are very localised owing to the influence
of aircraft emissions from near the end of Runway 09L; unlike road traffic,
aircraft emissions do not have widespread effects across the road network. In
this case the development gives rise to both increases and decreases at
specific locations on the same road’.

e. Even if the assessment were considered to be of practical utility for
decision-making in this case, it only identifies small and very localised
increases, with neutral and beneficial effects at other locations on the same
roads. The overall effect will not therefore be to appreciably worsen air quality
on these links, or to make it more difficult for the Government to meet the
Limit Value.

645. HAL's case is therefore that there is simply no proper justification for requiring
specific mitigation by reference to the likely air quality impacts of the Appeal
Proposals.

Mitigation

646. HAL is proposing, as part of its UU to LBH, to pay LBH the sum of £540,000 by way
of an Air Quality Contribution to be used towards Air Quality Mitigation Measures
within LBH’s area. These measures are defined as “measures to improve vehicles
used in the bus fleets passing through Longford with the objective of reducing NOx
emissions from such vehicles to achieve Euro VI or better emission standards”. LBH
is entitled to transfer that sum (or part of it) to Transport for London, for Transport
for London to implement the required measures.

647. The sum of £540,000 was arrived at in discussion with LBH. LBH presented HAL
with three mitigation measures of increasing cost that LBH accepted were capable
of achieving the air quality mitigation LBH considered to be necessary. In
recognition of the need for obligations to be “necessary” and “reasonably related in
scale and kind to the development”’**, HAL has properly elected to fund the lowest-
cost measure, but which still achieves the mitigation sought by LBH. LBH have

741 HAL/CW/RP/01, paras. 3.1.4 to 3.1.5.
742 HAL/CW/RP/01, para. 3.1.8.

743 HAL/CW/A/09

744 CD/01/16, para. 204.
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accepted HAL'’s approach and accept that it is sufficient to overcome their objections
on Air Quality.

During the Air Quality session of the Inquiry, it was explained why HAL has offered
to make the contribution even if it is not judged by the Secretaries of State to be
necessary’#. In summary, the position is as follows:

a. HAL's offer is undoubtedly generous, and exceeds what the evidence
shows to be necessary having regard to the tests set out in the NPPF’*°,

b. However, if a different view is taken of the evidence dealing with
necessity, the offer would be effective to deliver meaningful levels of
improvement in air quality in Longford. The mitigation proposed is targeted to
the area adversely affected, and the levels of improvement anticipated to
result are broadly proportionate to the increase in pollutant levels associated
with the Appeal Proposals.

C. Importantly, the offer is consistent not only with HAL's track record in
taking active and effective steps to reduce the levels of emissions from the
Airport, but also with the Heathrow Airport Emission Reduction Blueprint
(2015) (“the Blueprint™) for achieving further improvements in future’’.

d. CW's evidence explains that the Blueprint has been developed as part of
the Heathrow Air Quality Strategy 2011-2020, and comprises a 10 point plan
of tangible actions for delivery from 2015 to accelerate, stretch and then add
to existing plans to reduce Heathrow's NOx emissions’*®. Action point 6 is as
follows:

"Working with partners like London Borough of Hillingdon, TfL, GLA and
the Highways Agency in a joint effort to reduce emissions from road
traffic around the airport.”

e. The summary of how Heathrow will achieve this identifies the following
amongst the potential measures:

"Working with bus and coach operators to increase the number of hybrid
buses."

f. It is clear that what HAL is proposing to commit to in this case is
consistent with its existing Blueprint, and thus the view has been taken that it
would be appropriate to take this opportunity even in the event that the

745 At para. 437 of the ACS it is said that the Inspector and Secretary of State should infer
that HAL's unconditional offer means that it accepts that the contribution is necessary. That
is simply not correct, and the ACS makes no reference to the clear explanation given in the
Air Quality session, and set out above. HAL has made the offer unconditional for exactly the
reasons we have given, and has not shied away from dealing with the evidence which goes to
the question of necessity. Far from it: as we explain in these Closing Submissions, CW's
evidence provides a clear and convincing demonstration as to why the contribution is not
properly to be regarded as necessary.

%6 CcD/01/16

47 CD/03/08.

748 HAL/CW/P/01, para. 7.3.1.
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conclusion is reached that it is not strictly necessary and thus cannot influence
the decision on whether or not planning permission ought to be granted.

g. Such an approach is consistent with what is said in paragraph 3.51 of
the APF, which explains that:

"Road traffic remains the main problem with regard to NOx in the UK. Airports
are large generators of surface transport journeys and as such share a
responsibility to minimise the air quality impact of these operations. The
Government expects them to take this responsibility seriously and to work with
the Government, its agencies and local authorities to improve air quality"’°.

Conclusions on Air Quality
649. HAL invites the following conclusions to be drawn:

a. The adverse air quality impacts in this case will not be significant, and
they will not be unacceptable.

b. There will be a broadly equivalent improvement in air quality in
Stanwell, which demonstrates that the overall impact on air quality where
relevant exposure exists is a redistribution of existing levels rather than an
overall net worsening of the position.

C. No specific mitigation is required to address the adverse impacts, on the
basis that they are not significant and are acceptable without mitigation.

d. If the Inspector and the Secretaries of State do conclude that mitigation
is necessary, then the effect of the UU is to secure measures which are agreed
to be suitable and proportionate to the scale of the effect (on LBH's case), and
satisfactory to make those effects acceptable and thus overcome the RfR on
Air Quality.

ADEQUACY OF THE ENVIRONMENTAL STATEMENT

650. This section concerns the legal and procedural issues arising from the LPA’s third
and fourth RfR, and the evidence of IT on behalf of LBH. The substantive issues
arising are dealt with elsewhere.

The Reasons for Refusal

651. In its third and fourth RfRs the LPA alleges that the ES accompanying the Appeal
Proposals fails to comply with the requirements of the EIA Regulations such that it
falls short of what an ES is legally required to include before it can be considered to
be an environmental statement as defined. HAL thus considers the LPA's position is
that this is a case of the type described by Sullivan J (as he then was) at the end of
paragraph 41 in R (Blewett) v. Derbyshire CC"°, namely:

"... cases where the document purporting to be an environmental statement is
so deficient that it could not reasonably be described as an environmental

749 cD/01/17, p. 65.
730 12003] EWHC 2775 (Admin)

www.planningportal.gov.uk/planninginspectorate Page 145



652.

653.

654.

655.

656.

657.

Report to the Secretaries of State for Transport and for Communities and Local Government
File Ref: APP/R5510/A/14/2225774

statement as defined by the Regulations (Tew was an example of such a case),
but they are likely to be few and far between."

This is in contradistinction to cases where the alleged shortcomings of the
environmental statement are not said to be so significant as to represent a bar to
lawful decision-making, which are dealt with at paragraph 40 of the Judgment.

However, based on the answers given by IT in XX, HAL considers that the LPA
refused planning permission and approached the issues in 