Network Rail (Cambridgeshire Level Crossing Reduction) Order
Network Rail Note No. 13

19 December 2017

Note on revised Schedule 16 - For the Protection of Drainage Authorities and the
Environment Agency

Prior to the end of the Inquiry, it is Network Rail’s intention to submit to the Inspector a further
Filled Order. It will include those amendments to the application draft that Network Rail will be
asking the Secretary of State to incorporate in the event that he determines to make the Order.
Those amendments will include the changes to Schedule 16 of the draft Order set out in
Appendix 1 to this note.

The principles in the protective provisions set out in the application draft Order have precedent in
other made Transport and Works Orders, and the form largely follows the protective provisions
as included in the High Speed Rail {London — West Midlands) Act 2017. Network Rail and the
Environment Agency have been engaging in negotiations for some time with a view to agreeing a
set of standard protective provisions to be included in the three- Network Rail Level Crossing
Reduction Orders.

The amendments shown tracked red on the attached provisions reflect the changes agreed
between the parties as at 19 December 2017.

Network Rail understands that only paragraph 2(3)(b) remains at issue, in that the Environment
Agency objects to the principle of deemed consent if approval is neither given nor refused within
the specified 2 month time period.

Network Rail is submitting the amended draft to this Inquiry in order that this Order can refiect the
amendments that have already been agreed with the Environment Agency and to enable the

Environment Agency to make representations to the Inspector on the outstanding point should it
wish to do so.

A further note will be submitied before the end of the inquiry explaining Network Rail's
justification for the principle of deemed consent being retained in the protective provisions.

A copy of this note has been provided to the Environment Agency'’s legal team.

Winckworth Sherwood LLP
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SCHEDULE 16

FOR THE PROTECTION OF DRAINAGE AUTHORITIES AND THE
ENVIRONMENT AGENCY

1~~(1) The following provisions of this Schedule apply for the protection of the Ageney—drainage
authority unless otherwise agreed in writing between Network Rail and the drainage authority.

(2) In this Part of this Schedule—
“the Agency” means the Environment Agency;

“a category | specified work™ means so much of any permanent or temporary work or operation
authorised by this Order (which includes, for the avoidance of doubt, any dredging and any any
geotechnical investigations that may be undertaken) as is-likely-taconsists of—

(a) erecting any struc hether temporary or ent) in, over or under = main river if the work

is likely to affect any drainage work which is or includes a main river or the volumentric rate of
flow gf wg_[c'r in or t'lowwg 19 or from nng mgm nveraﬂ'eel-my-dmmage—we!k—wh!ehﬂ-er-meludes

b) _the ¢ nt of any work of alteration or ir of any structure {whe tem or

germanent) in, over or under a main river if the work is hkelx to affect the flow of water in lhc
main river or to affect any drainage workaffeet-thefe ! or-guality-of-wate:

awr—er—eﬂaer—aufﬁee-rmefs-efmd-was&— L N
¢} erecting or alteri cture {whether or permanent) designed to contain or divert
the fl aters ofan f a main ri
b

feid) any work or operation that is in, on, under, over or within 16 metres of a drainage work
which is or includes a main river or is otherwise likely to affect any such drainage work or the
voltunetnc rnte of ﬂgw of water in gr ﬂowmg to or from any drainage work. affeet—the

“a category 2 speclﬁed work™ means any of the followmg—
() erecting any mill dam, weir or other like obstruction to the flow of any ordinary watercourse, or
raising or otherwise altering any such obstroction;
(b) erecting a culvert in any ordinary watercourse;
() altering a cuivert in a manner that would be likely to affect the flow of any ordinary watercourse;
or

(d) altering, removing or replacing a structure or feature designated by a local drainage authority under
Schedule 1 to the Flood and Water Managernent Act 2010(1);

“construction” includes execution, placing, altering, replacing, relaying and removal and “construct”
and “constructed” are constroed accordingly;
“the drainage authority” means—
(a) in relation to a category 1 specified work, the Agency;
(b) in relation to a category 2 specified work, the drainage board concemed within the meaning of
gection 23 of the Land Drainage Act 1991(2).

“drainage work™ means any watercourse and includes any land which provides or is expected to
provide flood storage capacity for any watercourse and any bank, wall, embankment or other structure,
or any appliance, construcied or used for land drainage, flood defence or tidal monitoring;

“the fishery” means any waters containing fish and fish in such waters and the spawn, habitat or food
of such fish;

(1) 2010c.29
{2) 1991c 359
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“a main river” and “ordinary watercourse” have the meanings given by respectively the Water
Resources Act 1991 and the Land Drainage Act 1591;

“plans” includes sections, drawings, specifications and method statements;
“specified work™ means a category | specified work or a category 2 specified work.-se-much-ef-any

2.—(1) Before beginning to construct any specified work, Network Rail must submit to the drainage
authority plans of the specified work and such further particulars available to it as the drainage authority
may within 28 days of the submissienreceipt of the plans reasonably require.

(2) Any such specified work must not be constructed except in accordance with such plans as may be

approved in writing by the drainage avthority, or determined under paragraph 12.

{3) Any approval of the drainage authority required under this paragraph—

(a) must not be unreascnably withheld;

(b) is deemed to have been given if it is neither given nor refused within 2 months of the submsissien
receipt of the plans for approval and, in the case of a refusal, accompanied by a statement of the
grounds of refusal; and

{c) may be given subject to such reasonable requirements as the drainage authority may make for the
protection of any drainage work, erthe-fishery, erfor-the-protection-ef-water resources, or for the
prevention of flooding or pollution or in the discharge of its environmental duties.

(4) The drainage anthority must use its reasonable endeavours to respond to the submission of any

plaps before the expiration of the period mentioned in sub-paragraph (3)(b).

3. Without limitation on the scope of paragraph 2, the requirements which the drainage authority may
make undey that paragraph include conditions requiring Network Rail at its own expense to construet such
protective works, whether temporary or permanent, before or during the construction of the specified
works (including the provision of flood banks, walls or embankments or other new works and the
strengthening, repair or renewal of existing banks, walls or embankments) as are reasonably necessary—

(a) to safcguard any drainage work against damage; or
(b) to secure that its efficiency for flood defence purposes is not impaired and that the risk of flooding
is not otherwise increased,

by reason of any specified work.
4.—(1) Subject to sub-paragraph (2), any specified work, and all protective works required by the
drainage authority under paragraph 3, must be constructed—
(a) without vnnecessary delay in accordance with the plans approved or-deemed—to—have—been
approved-or settled under this Schedule; and
(b) to the reasonable satisfaction of the drainage authority,

and an officer of the drainage authority is entitled to watch and inspect the construction of such works.

{2) Network Rail musi give to the drainage authority not less than 14 days’ notice in writing of its
intention to commence construction of any specified work and notice in writing of its completion not
later than 7 days after the date on which it is breught-inte-usecompleted

(3) If any part of a specified work or any protective work required by the drainage authority is
constructed otherwise than in accordance with the requirements of this Part—efthis—Schedule, the
drainage authority may by notice in writing require Network Rail at Network Rail’s own expense to
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comply with the requirements of this Par-ef this-Schedule or (if Network Rail so elects and the
drainage autherity in writing consents, such consent not to be unreasonably withheld or delayed} to
remove, alter or pull down the work and, where removal is required, to restore the site to its former
condition to such extent and within such limits as the drainage authority reagonably requires.

{4) Subject to sub-paragraph (5) and paragraph 8, if within a reasonable period, being not less than 28
days from the date when a notice under sub-paragraph (3) is served upon Network Rail, it has failed to
begin taking steps to comply with the requirements of the notice and subsequently 10 make reasonably
expeditious progress towards their implementation, the drainage authority may execute the works
specified in the notice and any expenditure incurred by it in so doing is recoverable from Network Rail.

(5} In the event of any dispute as to whether sub-paragraph (3) is properly applicable to any work in
respect of which notice has been served under that sub-paragraph, or as to the reasonableness of any
requirement of such a notice, the drainage authority must not except in an emergency exercise the
powers conferred by sub-paragraph (4) until the dispute has been finally determined.

6) If by reason_of construction of the specified work the Agency’s access to flood defences or

equipment maintained for flood defiénce purposes is materially obgtructed, Network Rail must provide

such alicmative means of access to allow the Agency to maintain the flood defence or use the
equipment no less effectively than before the obstruction.

) <-+=~{ Formatted: Indent: Lef: 0.75 cm, No bulets or numbering )

5.—(1) Subject to sub-paragraph (5) Network Rail must from the commencement of the construction of
the specified works maintain in good repair and condition and free from obstruction any drainage work
which is situated within the limits of deviation and on land held by Network Rail for the purposes of or in
commection with the specified works, whether or not the drainage work is constructed under the powers
conferred by this Order or is already in existence.

(2) If any such drainage work which Network Rail is liable to maintain is not maintained to the
reasonable satisfaction of the drainage authority, the drainage authority may by notice in writing require
Network Rail to repair and restore the work, or eny part of such work, or (if Network Rail so elects and
the drainage authority in writing consents, such consent not to be unreasonably withheld or delayed), to
remove the work and restore the site to its former condition, to such extent and within such limits as the
drainage authority reasonably requires.

(3) Subject to sub-paragraph 5 and paragraph 8, if, within a reascnable period being not less than 28
days beginning with the date on which a notice in respect of any drainage work is served under sub-
paragraph (2) on Network Rail, Network Rail has failed to begin taking steps to comply with the
reascnable requirements of the notice and has not subsequently made reasonably expeditious progress
towards their implementation, the diainage auihority may do what is necessary for such compliance and
may recover any expenditure reasonably incurred by it in so doing from Network Rail.

{4) In the event of any dispute as to the reasonableness of any requirement of a notice served under
sub-paragraph (2) , the drainage authority must not except in a case of an _emergency exercise the
powers conferred by sub-paragraph (3) until the dispute has been finally determined.

(5) This paragraph does not apply to—
(a) drainage works which arc vested in the drainage authority, or which the drainage authority or

another person is liable to maintain and is not presesibed-precluded by the powers of the Order
from doing so; and

(b) any obstruction of a drainage work for the purpose of a work or operation authorised by this Order
and carried out in accordance with the provisions of this Part-ofthis Schedule.

6. Subject to paragraph 8, if by reason of the construction of any specified work or of the failure of any
such work the efficiency of any dreinage work for flood defence purposes is impaired, or that dreinage
work is otherwise damaged, such impairment or damage must be made good by Network Rail to the
reasonable satisfaction of the drainage authority and if Network Rail fails to do so, the drainage authority
may make good the same and recover from Network Rail the expense reasonably incurred by it in so

doing.
& { el Code Changed )
7—(1) Network Rail must take all such measures as may be reasonably praciicable to prevent any { Field Code Changed j
interruption of the free passage of fish in the fishery during the construction of any specified work. i @eld Code Changed j
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{(2) If by reason of—
(a) the construction of any specified work; or
(b) the failure of any such work,
darnage to athe fishery is caused, or the Agency has reason to expect that such damage may be caused, the
drainage authority may serve notice on Network Rail requiring it to take such steps as may be reasonably
practicable to make good the damage, or, as the case may be, to protect the fishery against such damage.

(3) Subject to paragraph 8, if within such time as may be reasonably practicable for that purpose after
the receipt of written notice from the Agency of any damage or expected damage to a fishery, Network
Rail fails to take such steps as are described in sub-paragraph (2), the drainage authority may take those
steps and may recover from Network Rail the expense reasonably incurred by it in deing so.

{4) Subject to paragraph 8, in any case where immediate action by the Agency is reasonably required
in order to secure that the risk of damage to the fishery is avoided or reduced, the drainage authority
may take such steps as are reasonable for the purpose, and may recover from Network Rail the
reasonable cost of so doing provided that notice specifying these sieps is served on Network Rail as
500N as reasonably practicable afier the Agency has taken, or commenced to take, the steps specified in
the notice.

8. Nothing in paragraphs 4(4), 5(3), 6, 7(3) and (4) authorises the drainage authority to execute works on
or affecting an operational railway forming part of Network Rail’s network without the prior consent in
writing of Network Rail such consent not to be unreasonably witbheld or delayed.

9, Network Rail must indemnify the drainage authority in respect of all costs, charges and cxpenses
which the drainage authority may reasonably incur or have to pay or which it may sustain—

(2) in the examination or approval of plans under this Schedule; and

(b) in the inspection of the construction of the specified works or any protective works required by the
drainage authority under this Schedule.

10.—{1) Without affecting the other provisions of this Pari-ef—this—Schedule, Network Rail must
indemnify the drainage authority from all claims, demands, proceedings, costs, charpes. penalfies,
damages, expenses or-and losses, which may be made or taken against, recovered from, or incurred by, the
drainage autherity by reason of—

(2) any damage to eny drainage work so as to impair its efficiency for the purposes of flood defence;

(b) any darnage to the fishery;

(c) any raising or lowering of the water table in land adjoining the authorised development or any
sewers, drains and watercourses;

(d) any flooding or increased flooding of any such lands, or

{e) inadequate water quality in any watercourse or other surface waters or in any groundwater,

which is caused by the construction of any of the specified works or any act or omission of Network Rail,
its contractors, agents or employees whilst engaged upon the work.
(2) The @rainage authority must give to Network Rail reasonable notice of any such claim or demand
and no sciflement or compromise may be made without the agreement of Network Rail which
agreement must not be vnreasonably withheld or delayed.

11. The fact that any work or thing has been executed or done by Network Rail in accordance with-e
plan: approved srdeemned-te-be-approved-by the drainage authority, or to #s-the drainage authority’s
satisfaction, or in gecordance with any directions or award of an arbitrator, does not relieve Network Rail
from any liability under the provisions of this Schedule.

12. Any dispute arising between Network Rail and the drainage authority under this Schedule, if the
parties agres, is to be determined by arbitration under article 40 (arbitration), but otherwise is to be
determined by the Secretary of State for Environment, Food and Rural Affairs and the Secretary of State
for Transport ecting jointly on a reference to them by Network Rail or the drainage authority, after notice
in writing by one to the other,
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