
Ramblers’ Association 

Proposed Network Rail (Suffolk Level Crossing Reduction) Order 

 

Note on the proposed approach suggested by Network Rail to the C22 Weatherby Crossing 

 

The extent to which the Ramblers’ Association (“the Ramblers”) agrees with Network Rail’s approach 

 

1. The Ramblers accept that it is Network Rail’s view that no public rights exist over C22 

Weatherby Crossing and that Network Rail expressed this view in its statement of case.  

However, Network Rail is not the highway or surveying authority and has no greater role in 

the determination of the existence or otherwise of public rights than any other landowner. 

In this regard its status as a statutory undertaker confers no special status. 

 
2. The Ramblers’ view remains that Network Rail has been disingenuous with regard to the 

status of the Weatherby Crossing.  It is now apparent that it has in its own possession 

documents1 that on their face indicate that the crossing was considered, at the time of the 

passing of the enabling Act for the construction of the original railway line, to be a public 

road.  A better course of action might have been for Network Rail, rather than to continue to 

believe that no public rights existed, to put this evidence before the County Council and 

allow the Council time to conduct an investigation prior to the application for the Order 

being made.  The County Council employs specialist staff who are used to evaluating 

documentary evidence in the context of the processes set out in the Wildlife and 

Countryside Act 1981, which all parties are now agreed is the preferred method for 

determining public rights. 
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 In particular documents NR-INQ-58 b-e 



3. The Ramblers remain of the view that it would be preferable for S22 Weatherby Crossing to 

be removed from this Order so that proper consideration can be given to the status of any 

public rights of way over the crossing.  Having said this the Ramblers acknowledge that 

Network Rail has put forward a pragmatic approach that acknowledges that any alternative 

route provided for the closed crossing must be found to be suitable and convenient and we 

are grateful for this clarification. 

 
Risks of adopting the approach suggested by Network Rail 

4. The Ramblers consider that the evidence put forward by Network Rail in support of its view 

that the Weatherby Crossing is simply a permissive crossing in fact shows that public 

carriageway rights and prima facie the current status of the crossing is that of restricted 

byway.  (We have set out our reasons for this below in a preliminary assessment of the 

evidence.   

 
5. A restricted byway is a right of way for the public on foot, on horseback, on bicycles and in 

non-mechanically propelled vehicles.  That being so it is the Ramblers’ view that an 

alternative route should be suitable and convenient for all classes of user that could legally 

use the crossing.  Even on Network Rail’s more limited view, with which the Ramblers do not 

agree, an alternative route would have to be suitable and convenient for cyclists and 

pedestrians.  It remains a criminal offence to cycle on a footway2; the proposed alternative 

route is wholly on footways, save where it is necessary to cross the carriageroad. 

 
6. In the Ramblers’ view there is a risk of continuing on the basis that the only users that have 

to be accommodated by a suitable and convenient alternative route are pedestrians 
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 Section 72 of the Highways Act 1835 



displaced from the crossing.  At the very least cyclists would be prejudiced if the true extent 

of public rights over Weatherby crossing are found to be restricted byway rights. 

 

Preliminary evaluation of Network Rail’s evidence 

7. The book of reference and associated plan produced by Network Rail was prepared in 

association with the special Act authorising the railway, i.e. the Newmarket and Chesterford 

Railway Act 1846.  The book of reference and plan were deposited with the clerks of the 

peace for the places to be crossed by the proposed railway and a notice to this effect was 

put into the London Gazette indicating that the railway company intended to pursue a Bill 

through Parliament.  This was in accordance with the standing orders for the House of Lords 

and was the standard process for all special railway Acts at the time. 

 

8. Where, as here, a special Act incorporated the Railway Clauses Consolidation Act 1845 (“the 

1845 Act”) the building of the railway could only be carried out in accordance with the 

published book of reference and plan unless corrections were made under Section 7 of the 

1845 Act and altered plans were approved by Parliament under Section 8 of the 1845 Act 

(and then deposited with the clerk of the peace in accordance with Section 9 of the 1845 

Act).  If the book of reference and the plan were  (as is now being claimed) in error in 

describing plots 29 and 26 as public roads then corrections should have been made under 

this process before the railway was constructed. 

 
9. Section 46 of the 1945 Act provided that: 

“If the line of the railway cross any turnpike road or public highway, then, (except where 

otherwise provided by the special Act) either such road shall be carried over the railway, 

or the railway shall be carried over such road, by means of a bridge of the height and 

width and with the ascent or descent by this or the special Act in that behalf provided; and 

such bridge, with the immediate approaches, and all other necessary works connected 

therewith, shall be executed and at all times thereafter maintained at the expense of the 



company: provided always, that, with the consent of two or more justices in petty 

sessions, as after mentioned, it shall be lawful for the company to carry the railway across 

any highway, other than a public carriage road, on the level.” [Emphasis Added] 

 

10. This is the section of the 1845 Act that is referenced in Section 26 of the 1846 where it says: 

“And be it enacted, That, subject to the Provisions contained in the said Railway Clauses 

Consolidation Act, with reference to the crossing of Roads on the Level, it shall be lawful 

for the Company, in the construction of the Railway, Branch Railway, and Works by this 

Act authorized to be made to carry the same across and on the Level of the several Roads 

numbered on the said Plans as here-inafter mentioned (that is to say,)…. 

In the parish of Wood Ditton, the Roads numbered 11 and 29…..” 

 

11. In the Ramblers’ view absent other evidence the 1846 Act of Parliament and the book of 

reference prepared in support of that Act are weighty evidence that a public road subsisted 

over plot 29, which is the plot Network Rail identifies as being the location of S22 Weatherby 

Crossing; private conveyance evidence on its own does not in our view displace the 

evidential effect of the statutory documents.  By operation of the Natural Environment and 

Rural Communities Act 2006 public rights in mechanically propelled vehicles will have been 

legally stopped up, leaving a restricted byway with the rights set out above. 

 
14 March 2018 

Appendices 

1. Section 72 of the Highways Act 1835 

2. Section 67 of the Natural Environment and Rural Communities Act 2006 

3. Extract from the Railway Clauses Consolidation Act 1845  

  



Appendix 1 

Section 72 of the Highway Act 1835 

Penalty on persons committing nuisances by riding on footpaths, &c. 

 If any person shall wilfully ride upon any footpath or causeway by the side of any road made or set 

apart for the use or accommodation of foot passengers; or shall wilfully lead or drive any horse, ass, 

sheep, mule, swine, or cattle or carriage of any description, or any truck or sledge, upon any such 

footpath or causeway; or shall tether any horse, ass, mule, swine, or cattle, on any highway, so as to 

suffer or permit the tethered animal to be thereon; every person so offending in any of the cases 

aforesaid shall for each and every such offence forfeit and pay any sum not exceeding level 2 on the 

standard scale, over and above the damages occasioned thereby. 

 

  



Appendix 2 

Section 67 of the Natural Environment and Rural communities Act 2006 

Ending of certain existing unrecorded public rights of way 

(1)An existing public right of way for mechanically propelled vehicles is extinguished if it is over a 

way which, immediately before commencement— 

(a)was not shown in a definitive map and statement, or 

(b)was shown in a definitive map and statement only as a footpath, bridleway or restricted byway. 

But this is subject to subsections (2) to (8). 

(2)Subsection (1) does not apply to an existing public right of way if— 

(a)it is over a way whose main lawful use by the public during the period of 5 years ending with 

commencement was use for mechanically propelled vehicles, 

(b)immediately before commencement it was not shown in a definitive map and statement but was 

shown in a list required to be kept under section 36(6) of the Highways Act 1980 (c. 66) (list of 

highways maintainable at public expense), 

(c)it was created (by an enactment or instrument or otherwise) on terms that expressly provide for it 

to be a right of way for mechanically propelled vehicles, 

(d)it was created by the construction, in exercise of powers conferred by virtue of any enactment, of 

a road intended to be used by such vehicles, or 

(e)it was created by virtue of use by such vehicles during a period ending before 1st December 1930. 

(3)Subsection (1) does not apply to an existing public right of way over a way if— 



(a)before the relevant date, an application was made under section 53(5) of the Wildlife and 

Countryside Act 1981 (c. 69) for an order making modifications to the definitive map and statement 

so as to show the way as a byway open to all traffic, 

(b)before commencement, the surveying authority has made a determination under paragraph 3 of 

Schedule 14 to the 1981 Act in respect of such an application, or 

(c)before commencement, a person with an interest in land has made such an application and, 

immediately before commencement, use of the way for mechanically propelled vehicles— 

(i)was reasonably necessary to enable that person to obtain access to the land, or 

(ii)would have been reasonably necessary to enable that person to obtain access to a part of that 

land if he had had an interest in that part only. 

(4)“The relevant date” means— 

(a)in relation to England, 20th January 2005; 

(b)in relation to Wales, 19th May 2005. 

(5)Where, immediately before commencement, the exercise of an existing public right of way to 

which subsection (1) applies— 

(a)was reasonably necessary to enable a person with an interest in land to obtain access to the land, 

or 

(b)would have been reasonably necessary to enable that person to obtain access to a part of that 

land if he had had an interest in that part only, the right becomes a private right of way for 

mechanically propelled vehicles for the benefit of the land or (as the case may be) the part of the 

land. 



(6)For the purposes of subsection (3), an application under section 53(5) of the 1981 Act is made 

when it is made in accordance with paragraph 1 of Schedule 14 to that Act. 

(7)For the purposes of subsections (3)(c)(i) and (5)(a), it is irrelevant whether the person was, 

immediately before commencement, in fact— 

(a)exercising the existing public right of way, or 

(b)able to exercise it. 

(8)Nothing in this section applies in relation to an area in London to which Part 3 of the Wildlife and 

Countryside Act 1981 (c. 69) does not apply. 

(9)Any provision made by virtue of section 48(9) of the Countryside and Rights of Way Act 2000 (c. 

37) has effect subject to this section. 
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